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(1) Introduction

The decision to scrap the ancient office of Lord Chancellor in the ministerial re-shuffle of June 2003 was a major surprise. The details of the new department and the ministerial role are still in the process of being finally determined as the Department of Constitutional Affairs (DCA) is rising Phoenix like from the ashes of the Lord Chancellor's department. This paper examines some of the implications of this re-structuring. We begin by looking at the governmental role of the new department but the main concern is to reflect upon separation of powers and to  assess the proposals for a new system of judicial appointments and for a Supreme Court in terms of the broader constitutional context of  the re-balancing of powers between the main organs of the state. 
An obvious feature of the former Lord Chancellor was the 'constitutional illogicality of his position'
 caused by the blatant conflict with separation of powers. At one and the same time the Lord Chancellor wore three hats. He was head of the judiciary with a right to sit on the highest domestic appellate courts. He was not only a member of the House of Lords but performed the function of Speaker, and finally, he was a prominent member of the cabinet and head of the executive department responsible for inter alia judicial appointments and the courts service. This apparent anomaly has been explicitly addressed by these changes. Lord Falconer has announced that he will not sit as a judge on the judicial panels of the House of Lords and Privy Council
 and that future holders of the office i.e. Secretaries of State for Constitutional Affairs will not have the right to preside over the new supreme court when it comes into being. In common with all other ministers the Minister of Constitutional Affairs will continue to be a member of the House of Lords, but he will no longer have the role as Speaker in the House although this change was not made in the parliamentary session which ended in 2003 and has yet to be implemented. This could mean that future Ministers for Constitutional Affairs may be from the House of Commons rather than the Lords. We will shortly return to the subject of separation of powers, this will specifically be in the context of the judiciary but first a few observations about the ministerial position. 
(2) The Ministerial Role

We have already observed that the Lord Chancellor has an executive role as a member of the Cabinet. It appeared that the previous incumbent, Lord Irvine, was in a particularly powerful position, partly because of the fact that at the beginning of his administration he was a close ally of Tony Blair and was responsible for chairing a number of strategically important cabinet committees
. Not all Lord Chancellors have been in such a powerful position but in general they have represented the place of law and the legal profession in the vital affairs of government
. A notable aspect of this reform relates to the fact that constitutional issues have been recognised as a matter of central concern for a government department. Indeed, the department's mission statement on its website declares the department is (paraphrased) responsible in government for upholding justice, rights and democracy providing effective and accessible justice for all, ensuring people's rights and responsibilities, enhancing democratic freedoms by modernising the law and the constitution
. This raises the question of whether the effect will be to have a much more co-ordinated strategy for constitutional issues. For example, a new Department of Constitutional Affairs might seem the obvious place to handle further reforms relating to devolution and regional government. This would include giving devolved government to the English regions, extending law making powers to the Welsh Assembly and re-allocating devolved competences to Scotland. This could also appear to be the department best placed to address issues to do with European Union law and the constitution. However, at an administrative level the re-shuffle has not addressed the lack of strategic action on the issue of constitutional reform and more specifically in regard to devolution and the plans to introduce English regional government. This is because the departmental command structure in regard to Scotland, Wales and Northern Ireland has not been touched at an administrative level
. Officials in the Scottish, Welsh and Northern Ireland offices report to their respective ministers and not through the DCA. The Office of Deputy Prime Minister's department retains responsibility for the introduction of English regional government. As one commentator has noted: 'What was lost was the opportunity to take a more synoptic view of devolution, by bringing together in a single post responsibility for devolution in Scotland and Wales, as the Lords Constitution Committee had recommended' 
. 

In regard to the departmental role as co-ordinator of constitutional reform, it is  important to note that the informal constitutional mechanism for co-ordinating the arrangements, namely, the concordats with the devolved administrations, are dealt with by the DCA. These agreements which have been drawn up across a range of policy areas with Scottish and Welsh executives are designed to promote constructive co-operation and communication and to resolve potential conflict between central and devolved government. There is considerable debate over the attention paid to concordats and the weight that is given to them in the practical work of government. Also, there have also been suggestions that the general approach to drafting and applying these agreements has tended to reflect the dominance of Whitehall. Nonetheless, these concordats are an illustration of the soft law methods for policy co-ordination that are favoured in preference to providing a detailed statutory framework
 and they have some potential for future development.

In view of the fact that there has been very little change at an administrative level in these areas the title Department of Constitutional Affairs (DCA) appears at first encounter to be somewhat misleading. However, the ministerial role of the DCA in policy co-ordination for these areas makes more sense if we examine the network of Cabinet committees which are responsible for taking decisions at the heart of government
. In general the Minister for Constitutional Affairs has inherited the responsibilities of his predecessor in relation to the Cabinet. He chairs the Ministerial Committee on Constitutional Reform Policy which is responsible for considering "strategic issues relating to the Government's constitutional reform policies" and this committee includes all the most senior members of the Cabinet
. In addition, Lord Falconer chairs the Ministerial Committee on Devolution Policy (PD)
 and the Ministerial Sub-Committee on Reform of the House of Lords (CRP(HL))
. In addition to chairing the above committees the Minister for Constitutional Affairs is a permanent member of no less than eight other Cabinet Committees out of a total of twenty three
. The point being that these key chairmanships rest with the DCA rather than other possible ministerial candidates such as the Prime Minister, the Deputy Prime Minister or the Home Secretary. This would tend to confirm the ministerial role in setting the agenda for constitutional reform. Moreover, as part of the current legislative programme announced in the Queen's Speech, the Department of Constitutional Affairs will be responsible for the bills introducing House of Lords reform, the Supreme Court and the new system of judicial appointments.

(3) Separation of Powers and Judicial Independence

The Minister for Constitutional Affairs, Lord Falconer, has stated that he greatly  values judicial independence and that he regards it as essential that judicial independence is preserved
. But what is meant by judicial independence? There are a number of senses in which judicial independence is relevant. In a macro-constitutional sense this independence would be most apparent if the judicial branch is seen to be separated from and thus independent of the executive branch. Since judicial appointments have been made by the executive in the form of the Lord Chancellor and the Prime Minister this obviously is not straightforward and we will return to the question of appointments more specifically later.

An important degree of independence from Royal interference was recognised by the celebrated decision of Prohibitions del Roy of 1607 which confirmed that the King had no right to judge in person and the Act of Settlement of 1701 which gave judges security of tenure. However, some high judicial offices and judicial appointments were made on political grounds and it was only during the Liberal government of the early twentieth century that the current practice of appointment on merit was established
. Furthermore, it is clear that new courts and tribunals can only be introduced by statute (rather than Royal decree) and the dismissal of the higher judiciary on grounds of misbehaviour requires confirmation of both Houses of Parliament
. 

However, the degree to which judges are independent from the state still arises in certain categories of case. For example, in cases involving human rights and state security the adjudication process may require the court to decide between the rights of the individual and the wider interests of the state. In this area there are many examples that could be cited which suggest that the judges regard their role in such situations as being an extension of that of the state
. The reasoning applied may acknowledge the gravity of the injustice and even the dubious legality of the state's action
, but the conclusion will often be that the interests of national security prevail over the rights of the person concerned
. The fact remains that in such cases the judges are in effect confirming the decisions of the executive
.
During the eighteenth century Montesquieu realised that 'power must check power by the arrangement of things' and such thinking has of course contributed greatly to the notion of limited government and constitutionalism. The originators of modern conceptualisations of separation of powers sought to conceive a system of checks which ensures that power vested governors cannot be turned to personal advantage and that the personalised rule by men is replaced by the impersonal rule of rules
. It was further recognised that this required '...an independent judiciary in acting as a bulwark against executive power. It is this aspect of the rule of law which is critical in distinguishing between liberal and despotic regimes'. In practical terms this means that the judiciary require firstly 'a set of relatively clear and general rules which can establish an impartial system and, secondly, independence to apply the law without fear or favour'
. 

Modern constitutionalism has tended to generate a particular conception of the relationship between politics and law. On one view, this suggests that law must be conceived as a structure of rules and principles which provides the foundations of political order and that there are certain issues of contention which are removed from the agenda of government
. Several previous Lord Chancellors (e.g., Lord Simonds and Lord Jowitt) were keen to ensure that there was no confusion between lawyers and legislators. The policy was that judges, including the highest appellate courts, should apply objective rules and interpret statutes according to their plain meaning resulting, they believed, in a policy neutral bench
. Of course, the kind of Diceyan approach which tends to seriously underplay the 'politics of the judiciary' has been challenged. There have been crucial judicial decisions in the political arena which demonstrated strong party political bias. In some cases it was possible to identify undisguised judicial hostility to the collectivist principles of socialism
. However, in examining the issue of judicial bias and the independence of the judiciary in the contemporary arena, it is important to recognise that there is no longer a clear ideological divide between the main political parties. They all support market capitalism to various degrees and despite the fact that the higher judiciary still tend to be drawn from an Oxbridge elite, it is by no means clear that their affiliations can still be measured in terms of support for one political party to the detriment of others. Indeed, during the 1980's under the radical Conservative government of Mrs. Thatcher the courts entered the political domain as a counterweight to government. They did so with a number of decisions that in their effect challenged controversial policies and this trend continued into the 1990's
. In following this course judges projected themselves as a separate branch of government who were acting as custodians of consensus politics
. An equally significant transformation was an increasingly contextual approach to statutory construction and a recognition that judges make and change the law the law as a matter of course
.

In addition, the Human Rights Act is having an impact on the constitutional balance that previously existed between Parliament, the executive and the courts. It is apparent that a clear policy dimension is emerging from recent judicial decisions. These cases are gradually forming a new set of ground rules and differences in approach between senior judges are already discernible from close analysis of judicial positions
. I have argued that the application of rights jurisprudence involves a genuine tension between different philosophical conceptions of the relationship between law and politics
. These positions are also represented in the judgments
. For example, at the extremes, it might be suggested that the aim of liberal legalism, which represents one strand of this debate, is to secure 'the enclosure of politics within the straightjacket of the law'
 and such a court centred approach is underpinned by an assumption that answers to all political disputes can ultimately be found in law. On this view, the conferment of increased power on the judges as part of a new constitutional order is justified, not only by the failure of Parliament to protect rights, but by its more general demise as an effective counter-balance to 'elective dictatorship' in a situation where political opposition is weak and also ineffective
. This is achieved by a new emphasis on human rights
. 

On the other hand, human rights sceptics believing in a form of political constitutionalism might begin with an entirely different premise. Indeed, perhaps the central problem for them is that the theories of rights (e.g. ECHR) to which rights constitutionalists (as adherents of legal liberalism) tend to defer have not reconciled the very questions that lie at the heart of political debate
. The point being that political constitutionalists recognise 'the inevitability of sustained disagreement over justice, policy and the content, meaning and priority of rights in circumstances of political pluralism'
. From this perspective also, the reinforcement of liberal constitutionalism may turn out to be an impediment to progress based upon a social democratic agenda of progressive reform since many adherents of this view endorse a constitutional order that lacks any commitment to political and economic equality
. The key issue comes down to determining who should ultimately decide these contested questions. Should this be achieved by means of a political process or by the courts? Those believing in a form of political constitution will prioritise the political over the legal and call for a theory of authority which demands a high degree of participation or equal participation in decisions over rights. Notwithstanding the problems of 'elective dictatorship', voter apathy etc. politics is regarded as the medium of conciliation
. For political constitutionalists there should be a recognition of the importance of  participation in decision making by ordinary people and this must be given priority over decision making by a supposedly expert minorities such as judges. Of course, these positions are included to broadly characterise opposing viewpoints. There are many stances which could be charted on a continuum between these polarities.  

I believe that a form of political constitutionalism much closer to the latter view ought to prevail. Lord Irvine the former Lord Chancellor pointed out that: '[The HRA] was drafted sensitively to balance the forces within our substantially unwritten constitution. And that means the government can accept adverse court decisions, not as defeats, but as steps on the road to better governance'
.  This acknowledgement that particular powers are given to judges is a recognition that we are governed by the rule of law enforced by the courts. However, Lord Irvine, and now his successor Lord Falconer strongly defend the doctrine of parliamentary sovereignty and reject the view that the stream of recent constitutional reforms are a staging post i.e. intermediate stage on the way to a codified constitution, as has been suggested by Sir John Laws
.  This is because if courts were given a constitutional review function, allowing routine judicial challenges against public bodies performing public duties, it would have far reaching consequences for the community as a whole. The example from other jurisdictions suggests that giving the courts a constitutional review function draws the judges into politics
. While it might be desirable in some circumstances to provide citizens with remedies when their convention rights have been compromised, the courts should not be involved in the routine process of administration beyond establishing narrow questions of legality. In other words, the special powers of interpretation that have been given to the courts should be used with circumspection and restraint. This need for judicial deference has been clearly articulated in the House of Lords. For example, Lord Hoffman has recently stated: 

'In a society based upon the rule of law and the separation of powers, it is necessary to decide which branch of government has in any particular instance the decision-making power and what the legal limits of that power are. That is a question of law and must therefore be decided by the courts. This means that the courts themselves often have to decide the limits of their own decision-making power. That is inevitable. But it does not mean that their allocation of decision-making power to the other branches of government is a matter of courtesy or deference. The principles upon which the decision-making powers are allocated are principles of law'
. 

However, as Professor Jowell points out in discussing the judgment this still leaves open the question of the relevant weight to be attached to principle as opposed to policy
. The way forward in the public law domain is not to have judges decide matters of resource allocation, but rather to introduce universal statutory systems to deliver benefit and distribute resources on a universal basis. If systemic failings are identified which interfere with rights, a declaration of incompatibility under the Human Rights Act has the advantage of placing the ball firmly back in Parliament's court. It is for Parliament to introduce a remedy of general application
.

The crop of constitutional reforms have highlighted the importance of keeping the judges, particularly those with a right to sit and vote in the House of Lords, at arms length from political debate. Lord Irvine was criticised for defending the Lord Chancellor's right of audience which was seen as increasingly incompatible with the requirements of the ECHR and his policy making role as a senior minister. As we noted at the outset, Lord Falconer has renounced the right to sit as a member of the court. The same difficulty to some extent confronts the other law lords and other senior judges. 'It has always been a murky constitutional convention about which subjects it was appropriate for law lords to speak on in legislative debates'
. Stevens goes on to point out that, among other things, judges in the 1960's opposed capital punishment and reform of the divorce laws by speaking out in the House of Lords and voting against government proposals. However the rules regarding judicial participation in Parliamentary debates have already modified after the introduction of the Human Rights Act so that judges were considered to be disqualified from participating in debates in highly controversial political matters
 and the introduction of a Supreme Court will almost certainly mean that in future judges of the highest appellate court will not have a seat in the legislature. Active political involvement will inevitably tend to undermine another role performed by the most senior judiciary, namely, their appointment as chairs of Royal Commissions and other investigations which often have a strong political element to them
.

After appointment to the bench judges are independent in the sense that they remain in place until retirement. Judicial salaries are paid under the consolidated fund which means that they do not require formal authorisation by Parliament on an annual basis and they receive generous pensions. Judges are not accountable in the same way as other public officials, and, unlike politicians, they do not ultimately have the prospect of the electorate looming over the horizon. The advantage of insulating the judiciary from direct pressure is that it allows them to preside over cases, even when highly controversial and perhaps with political implications, without having to consider the consequences in terms of their career prospects. The downside of this is that although the system of appeals can correct specific errors in the application of the law appeals are not designed to identify the repeated mistakes of individual judges. Furthermore, judges are afforded legal immunity from being sued and there is no formal appraisal mechanism. The lack of standard setting and performance review is unusual under the conditions of new public management which have spread to most public institutions. As judges have assumed a more pro-active and interventionist role in the political arena, it is not altogether surprising that some have faced intense criticism and that there have been increasing demands that they are made clearly accountable for their actions
. It has been difficult to see how more accountability might be achieved without compromising judicial independence. However, the introduction of an independent appointments commission and a supreme court might allow these new bodies which will be made independent from the executive take over responsibility for overseeing the performance of judges and for disciplinary issues that arise in regard to judges. 

Finally, there is also a distinction that needs to be made between independence and impartiality. Lord Mackay, a former Lord Chancellor, stated that: 'Judicial independence requires that judges can discharge their judicial duties in accordance with the judicial oath and the laws of the land, without interference, improper influence or pressure from any other individual or organisation'
. So far independence has been discussed in terms of the way the courts are set up and regard themselves from a constitutional standpoint in terms of their judicial role. However, issues to do with independence, understood more in the sense of impartiality, may also arise on a case by case basis. This can be discussed by reference to what is often termed natural justice. Judges, magistrates and adjudicators in any context will be expected to declare any connection to the parties coming before them. For example, if a judge neglects to declare an interest the process will be perceived as being unjust and will be open to challenge
. Rules of natural justice and fairness have been developed under the common law which apply to all levels of adjudication
 and there is a high standard of professionalism and integrity associated with the bench. Given the existing reputation for impartiality among the higher judiciary, this aspect has not been perceived as a major problem. However, in view of the extent to which politicians at both national and local level are now required to declare their personal financial interests it is surprising that there is no compulsory register of judges interests which would help expose potential conflicts of interest and bias. 

(4) Judicial Appointments

One of the crucial areas that is being revised  concerns the role of the Lord Chancellor/ Minister for Constitutional Affairs in relation to judicial appointments. Judicial appointments have traditionally been left in the hands of politicians. Lord Chancellors and the LCD were responsible for appointing circuit judges, magistrates and panels of many tribunals. In addition, the Lord Chancellor made recommendations for the appointment of High Court judges which were confirmed by the Prime Minister. The traditional method for appointing the most senior judges was based until very recently on informal consultation among the judiciary and professional colleagues
. This had considerable merit as a means of assessing the competence of potential candidates but it smacked of the 'old boy' network, as candidates tended to be restricted to those who reached the higher echelons of the bar
. There was recognition that Lord Chancellors tended to accept the advice they were given from the legal profession and that High Court judges (and other lesser judges) were elevated to the bench on grounds of their professional ability. It was crucial that the legal profession had confidence in the Lord Chancellor's capacity to protect the independence of the profession and this was part of the balancing act between the executive and judiciary performed by holders of the office
. In fact a view held by many judges, including some of the Law Lords opposing a Supreme Court, has been that the failure of separation of powers was more apparent than real. Lord Irvine has explained that the office of Lord Chancellor was in a special position in regard to separation of powers. It meant that the judiciary had a representative in the Cabinet and the Cabinet in the judiciary. In this capacity the Lord Chancellor was a buffer between the judiciary and the executive. It was in fact a high order duty of the Lord Chancellor to protect the judiciary from any political interference
. In an environment of cost cutting throughout government the Lord Chancellor's department and therefore the courts system and legal aid have not been exempted from reforms aimed at economy and in this regard their ministerial duty to the Treasury has tended to prevail. However, Lord Chancellors are lawyers and the traditional nexus with the legal profession offered some protection to judges who might be faced with criticism because of their judgments
. The high profile and widely reported criticisms by the Home Secretary David Blunkett of Collins J over a decision concerning the interpretation of the Nationality Immigration and Asylum Act 2002
 has once again illustrated the danger to judicial independence presented by over zealous ministers attacking a judge in an 'aggressive and confrontational manner'. The judge has no platform to answer back, and some have emphasised the need for support and protection of the Lord Chancellor or some other equivalent minister at the highest level of government
. 

These changes are designed to have an impact on the way judges will be appointed.  Brenda Hale has recently articulated a widely held view noting that: 'Judicial appointments have traditionally been dominated by the assumption that those best fitted for appointment - and thus fitted for the best appointments - are those who have done best in independent practice as barristers. This has excluded large numbers of very able lawyers and limits selection to a small and homogenous group. That group is very largely male, almost all white (there are no black or Asian High Court judges, and I think only one black and one Asian circuit judge, both of them women), and from a comparatively narrow range of social and educational backgrounds. There is now much more diversity lower down the ranks of the Bar but many obstacles to progress remain.'
 It is interesting that the central objections made by Professor Griffith
 a generation earlier concerned the domination of the judiciary by a narrow social class. The judges have represented a public school Oxbridge educated elite section of society and experienced a particular legal training and education. The view expressed by Lady Justice Hale above no longer sees the problem mainly in terms of social class, but rather the need to appoint judges that are more representative of society as a whole. Recent Lord Chancellors have recognised the importance of placing increasing emphasis on equality and diversity as well as the accepted qualities of integrity and judicial quality. Moreover, it is now widely accepted that the process for judicial appointments should be much more transparent. 

There is a debate currently taking place over the role of a judicial appointments commission. This is a matter of very great constitutional importance. It will already be apparent from the preceding discussion that the heightened prominence of judicial review together with the Human Rights Act and the devolution legislation has placed judges much more regularly in the forefront of political debate. Against this background many commentators, including leading politicians, judges and academics, have expressed concern over the danger of drawing the judiciary into the political arena. An obvious way in which this might occur would be if the new system of judicial appointments allowed executive interference over the selection of judges, particularly at the highest level. The formula for making judicial appointments will therefore be crucial. 

A body called the Judicial Appointments Commission has already been established but it is not directly responsible for making appointments at present. The system was based on the taking of secret soundings from among members of the legal profession. The persons consulted were asked to assess a candidate's suitability against certain set criteria. This method no longer applies to the majority of judicial appointments which are made by means of competitions and interviews. The Commission for Judicial Appointments for England formed in 2001 reviews the appointment procedures as its primary task to establish whether appointments are made in accordance with the principle of selection on merit and to investigate complaints from unsuccessful applicants who are concerned that their applications were not treated properly and fairly. The Commissioners also contribute to discussions about how the appointment procedures might be improved. In the future this body or a newly constituted one will be directly involved in making judicial appointments. 

First, in order to avoid the possibility of political bias it will be crucial to ensure that appointments to this commission (or the one which replaces it as part of the reforms) are not made on political grounds. It has been proposed that a separate recommending body is set up to perform this task
. Second, in order to reach the wider objective of a more broad based and diverse judiciary it would seem desirable that the composition of the appointments commission has a majority of lay members. It might be argued that a body dominated by judges and barristers would be inclined to approve candidates with similar backgrounds and qualities to their own. The Commission for Judicial Appointments which was established in March 2001 has Sir Colin Campbell, a non lawyer, as First Commissioner. It has seven additional commissioners to assist in auditing the appointments (but not making the appointments) to the judiciary and of Queen's Counsel. The body also has the task of investigating complaints about the way procedures have been applied in individual cases. At the same time a joint working party on diversity has been set up to encourage equal opportunities
. It seems that at least half of the composition of the new Commission may be of lay members. This has not yet been decided but the minister has indicated that he is keen that there should be a strong lay element
.

The structure and remit of the Commission for Judicial Appointments for England as set out in the consultation paper is included (see footnote). It indicates that the idea is to introduce a body that is broadly similar to that which has been operating in Scotland.
 The Scottish Judicial Appointments Board comprises 10 members, including a Chair. The Commission are all appointed by Scottish Ministers, to whom the Board is responsible for its functions. It has an even balance of lay members and lawyers drawn from both branches of the profession but with a non-layer as chairman. The remit of the Commission is to provide the First Minister with a list of candidates recommended for appointment to the offices of Judge of the Court of Session, Sheriff Principal, Sheriff and Part-time Sheriff. It makes such recommendations on merit. In addition it considers ways of recruiting judges who are as representative as possible of the communities which they serve. Further, it is required to undertake the recruitment and assessment process in an efficient and effective way
. In Scotland all the recommendations for judicial appointments of the Board have been accepted by the Scottish First Minister without question. The Scottish Board has not yet been put on a statutory footing but a convention may be in the process of being established, that being that recommendations of the Scottish Board are routinely accepted. 

The weight attached to recommendations by the re-constituted commission for England and Wales has yet to be finally resolved, but this will be of central importance in regard to appointments to the higher judiciary and in regard to vacancies for the Supreme Court which is about to replace the House of Lords. In view of the likelihood of wider jurisdictional scope of a new Supreme Court with the recent  addition of human rights and the prospect of being the final court for devolution issues, it has been suggested that consideration could be given to whether membership of the Supreme Court should be confined to practising lawyers or extended to include senior legally qualified academics
.

The consultation paper suggests that three models for appointment to the Supreme Court are being considered: 

(i) The Commission would take over the Lord Chancellor's role in directly making appointments up to the level of Circuit Judge and in advising The Queen on appointments at that level and above;

(ii) The Commission would make recommendations to a Minister as to whom he or she should appoint (or recommend that The Queen appoint);

(iii) The Commission would combine the functions above by directly making more junior appointments (for example, part-time judicial and tribunal appointments) and by recommending more senior appointments.

The government favours the second option for the Supreme Court, with the Commission putting forward a limited number of names (one or two) from which the PM will make the appointment. This would solve an added complication that arises because the Supreme Court will have a jurisdiction which extends over the entire United Kingdom. This being the need for the Prime Minister to consult with the Scottish First Minister and the First Minister and Deputy First Minister for Northern Ireland before making the final choice from the candidates submitted by the Commission
.

It  is quite common under codified constitutions for the executive to propose and the legislature to approve appointments to the higher judiciary
. There are very good reasons for not imitating the procedure in the United States and involving Parliament actively in the appointment process. The constitution of the USA was drafted to incorporate separation of powers as a core doctrine. In regard to the appointment of the most senior judges who sit on the Supreme Court the power to nominate candidates is given to the executive in the form of the President. On the other hand, the Senate, as part of the legislature, has the duty of confirming presidential nominations
. However, even though justices of the Supreme Court once confirmed remain in place for their lifetime, this procedure has not been a guarantee of  independence and political neutrality. The position has been exactly the reverse. The Supreme Court exercises a constitutional review function and unlike the UK courts it has the power to police the constitution and to declare legislation invalid. This has projected the court into the forefront of political controversy on many occasions
. Most obviously in recent times it was the US Supreme Court that had to finally decided the validity of the contested Presidential election result in the year 2000 in the case of Bush v Gore [2002]
. The political dimension of the Supreme Court's role has resulted in deliberate attempts by US Presidents to select judicial candidates with views that appear to correspond to their own
. 

It has been suggested that recommendations by the board might be submitted to Parliament or to the Minister for Constitutional Affairs for final approval. The introduction of a genuinely independent judicial appointments commission in the UK has the potential to avoid the main pitfall of the American system which, as we have just observed, is the political nature of presidential nominations. In the UK the degree of independence will very much depend on the force of  the recommendations made by the appointments commission. The Scottish model suggests that there is confidence in the appointment process because the First Minister formally ratifies choices that have already been made. This is not to deny that in exceptional circumstances there could be valid grounds for the First Minister rejecting a candidate. For example, if an objection was raised on the basis of former personal misconduct or because of a conflict of interest, but otherwise it is desirable that either a convention will develop that recommendations are accepted or the limits of the First Ministers veto are set out in legislation. However, if Parliament, or the Minister for Constitutional Affairs and/or the Prime Minister, were in a position to routinely reject candidates after a rigorous selection process and perhaps also substitute their own preferences, this would open up the system to political interference and undermine its credibility. Above all, an independent judicial appointments commission must satisfy the judges that appointments will not be subject to political influence. Not only will the framework for the Judicial Appointment Commission be set out by Parliament, but, according to Lord Falconer, judicial independence is so important that it needs to be enshrined in law too, so that the legislation will place the minister under a statutory duty to guarantee judicial independence. It is likely that the newly constituted body will also be under a statutory duty to carry out its functions in a manor that reflects its independence. This presumably means that failure to perform these functions in a way that complies with the statute would open up the prospect of judicial review of its decisions. 

Lady Justice Hale assesses the challenge ahead for an new appointing body in the following way: 'the commission needs to be strong and forward-looking, explicitly charged with the task of making a difference. This must surely mean going over to applications to be a judge - even if there are some candidates who are "invited to apply" - opening up the field to all qualified lawyers whatever their professional background and taking active steps to encourage people who might not see themselves as candidates to apply.'
 

(5) A Supreme Court for the United Kingdom

According to Lord Steyn, one of the leading advocates of a Supreme Court among the higher judiciary, there are three principal reasons for having such a body: Firstly, the mixing of legislative, executive and judicial functions conflicted with the requirements of the Human Rights Act 1998; secondly, the emergence of a 'true constitutional state' which requires 'a wholly separate and independent supreme court'; thirdly, reform in the UK has become necessary to be consistent with attempts by the Council of Europe to promote the separation of judicial functions as part of the constitutional structures Eastern Europe in the expanded EU
. In view of the general increase in litigation, the fact that the resolution of many issues has moved from Parliament to the courts and the problems with separation of powers already discussed at some length above, the introduction of a Supreme Court as an alternative to the House of Lords has potential advantages. For example, Professor Dawn Oliver believes that: 'with a Supreme Court the system would be transparent and the relationship of separation between judges in the highest court and the executive and Parliament would be institutionalised and readily understandable ... and would generate confidence in the courts generally'
. Such a court would serve to protect the vital independence of the judiciary at a moment in UK history when the expansion of judicial review, enhanced by the Human Rights Act, presents the courts with so many cases that include a high political content. Preserving the independence of such a court was the element that Lord Irvine stressed in his resignation letter and which has been reiterated by his ministerial successor
. 

In a rather different sense the designation of a distinct building in preference to a committee room within Parliament (which is the current home for the House of Lords) would represent a symbolic statement of separation of powers. Lady Helena Kennedy QC has suggested that a Supreme Court for the nation that reflects our highest aspirations for justice also presents an opportunity for the nation to create an exceptional building
. It is pointed out that the court needs to be housed in an emblematic building because it will come to represent the democratic values of the rule of law
. There is general agreement among judges and lawyers that the desirability of a Supreme Court will depend upon it being  adequately staffed, sufficiently funded and properly accommodated
.
The jurisdictional scope and administrative form of the new Supreme Court is currently being determined. There is a process of somewhat belated consultation under way on this issue, and it is not possible to anticipate at this stage what the precise outcome will be. It should be noted that the revised departmental structure and proposals for a Supreme Court outlined by Lord Falconer do not follow a Ministry of Justice model proposed by some commentators
 and the Supreme Court will not be established as a constitutional court although, of course, it will have to preside over cases that raise constitutional issues. While the courts frequently make judgments which develop the principles of the common law they do not have a general power of constitutional review. The Minister for Constitutional Affairs strongly holds to the view that a new Supreme Court should not have such powers. However, it has been indicated that the 12 Lords of Appeal in ordinary will comprise the panel of judges assigned initially to the court.
The role of a Supreme Court needs be understood in terms of existing constitutional arrangements
. The UK in common with other EU member nations is subject to the supra-national appellate jurisdiction of the European Court of Justice on EU matters and the European Court of Human Rights on mattes involving ECHR rights. The appellate committee of the House of Lords has been the highest appellate court in the UK which hears final appeals on both criminal
 and civil matters. This court is at the pinnacle of a system based on judicial precedent and for that reason it has a significant role in developing the common law. On this point it is worth reminding ourselves that the Human Rights Act 1998 has given the courts (ultimately the House of Lords) a special power to interpret legislation so that it is consistent with the European Convention on Human Rights
. The Judicial Committee of the Privy Council is a court which includes the same panel of judges together with certain other senior judges from the UK and Commonwealth. It has a parallel appellate jurisdiction to the House of Lords in respect to the Commonwealth and British Colonies
. In essence, it has performed an equivalent role to the House of Lords in regard to mainly Commonwealth appeals. This is a jurisdiction which has gradually diminished in recent years and will probably continue to do so
. 

A Supreme Court and Devolution

Under the devolution legislation the Judicial Committee of the Privy Council rather than the House of Lords ultimately decide 'devolution issues'
. Until recently the courts did not have a constitutional jurisdiction, but in regard to devolution there is a judicial role in policing the boundaries of the devolution arrangements. For example, in regard to Scotland where the Parliament and Scottish Executive have been granted the most extensive powers, certain safeguards are in place to prevent unlawful legislation from reaching the statute book. Further, once an Act of the Scottish Parliament has been passed the courts are responsible for deciding the limits of the legislative competence of the Scottish Parliament. Any person or body with locus standi can apply to the court for judicial review to determine ‘a devolution issue’ and this may involve the court declaring an Act of the Scottish Parliament to be invalid
. There is provision in the SA for courts in Scotland as well as England, Wales and Northern Ireland to refer a ‘devolution issue’ to a higher court for resolution
 and it was intended that most proceedings in Scotland would be by way of judicial review in the Court of Session
. In addition, the Scotland Act allows a devolution issue to be resolved by direct reference to the Privy Council in certain circumstances
. 

The courts perform this new statutory role with the assistance of special interpretative rules
. This places judges under an obligation to give a narrow reading to Scottish legislation and subordinate legislation in order to render any measure under consideration within the legislative competence of the Scottish Parliament. Such an approach assists the courts in interpreting legislation and, at the same time, tends to give effect to Scottish laws rather than invalidate them
. In making a decision on invalidity the court is required to temper the impact of any decision by making an order removing or limiting any retrospective effect, or suspending the effect until the defect is corrected
. There are similar provisions in regard to the vires of the other devolved bodies and thus relating to ‘devolution issues’ arising in Wales and Northern Ireland
. Not withstanding these procedures the Memorandum of Understanding between Westminster and the devolved administrations envisages that problems over the extent of competences should be resolved through negotiation and that references to the Privy Council would be regarded as a matter of last resort
. Since the introduction of devolution it should be noted that very few devolution issues have been referred to the Privy Council for final determination
. 

It is pointed out that the Privy Council has the advantage, which has been used on occasion, of being able to compose a panel which has Scottish and Northern Irish Privy Counsellors as well as Law Lords. Thus extending the judges eligible to sit on devolution issues. For this reason it is argued by some senior judges that the devolution jurisdiction should remain under the Privy Council rather than be given to the new Supreme Court, as the government appear to be proposing
. However, not all cases with a bearing on devolution fall under the jurisdiction of the Privy Council anyway. For example, in terms of  its constitutional and political implications Robinson v Secretary of State for Northern Ireland
 is probably the most controversial decision relating to devolution that has so far arisen and the case fell under the remit of the House of Lords
. The introduction of a Supreme Court could remove the need for a dual appellate jurisdiction by providing a single final court of appeal at domestic and at commonwealth level
.

Supreme Court Administration

The Supreme Court will need to have a managerial framework and it has been recognised that a substantial degree of managerial autonomy is a desirable basis for a court which can be regarded as independent. The backdrop is that in recent years reform of the legal system has often been motivated by cost cutting. The changes to legal aid and court administration which were undertaken during the 1980's and 1990's were mainly a pretext for financial savings, as the Lord Chancellor's department was expected by the Treasury to find ways of reducing expenditure on the courts system
. The consequent restrictions on access to legal services may have had a negative impact on the administration of justice. It would appear to follow that a way of administering the Supreme Court has to be found that provides adequate insulation from such pressures. Studies have shown that methods of court administration can be considered on a continuum between executive centred models and judge centred models
. The former are characterised by administration from a central executive department which has predominant responsibility for most administrative duties. While the latter are characterised by one of a number of types of judge centred administration. For example,  the court is self administered by running its own buildings and being responsible for its own financial management and the judge/Chief Executive in charge of the court is responsible for directing the office or department administering the court. In turn, there is responsibility for the court's administration through a minister or directly to the legislature. It has been proposed that one of the Commonwealth systems adopted in Australia or Canada which tend towards giving greater autonomy to the court and the judges than is presently the case in the UK could serve as a  model for the Supreme Court
.  In which case the new body would have its own staff and employees and would have its own budget, but a Chief Executive rather than the senior judge would be responsible for general administration. The advantage of such as system is that relative autonomy gives the courts the scope to make decisions in relation to human and financial resource management. One problem remains, namely, that the executive i.e. government still retain overall control of the budget allocation. It has been suggested that this could be overcome by Parliament determining the funding parameters rather than an executive department
.

Formulating the panel of judges assigned to preside over any given case is an aspect of court management which might have a direct bearing on the court's reputation for independence. In the United States where the US Supreme Court sits as a single panel the individual views and prejudices associated with particular judges is reflected in the judgments emanating from the court and, as we have seen, this has resulted in presidential nominations of judges based on political reputation. In contrast, it can be assumed that appeals will continue to be heard by panels comprising of 5 (or exceptionally 7) judges and that the judges of the Supreme Court will be appointed on grounds of merit. The Lord Chancellor previously had responsibility for assigning the judges to hear cases (and deciding whether to sit in person). It would seem  that this task should be performed by the senior judge who would be designated President of the Court. The grounds for the allocation of judges to hear particular cases would be based on whether s/he has special expertise in the area of law under consideration and on his or her availability given the workload of the court. 

(6) Conclusion

According to the Secretary of State for Constitutional Affairs, Lord Falconer, the government's ongoing commitment to constitutional reform is intended: to enhance the credibility and effectiveness of our public institutions; to strengthen our democracy and public engagement with decision-making; to increase trust and accountability in public bodies
. This is undoubtedly a worthy set of democratic values, but in making these changes and meddling with separation of powers the government has entered hazardous territory. To the unfamiliar observer the archaic post of Lord Chancellor, with the office holder sporting wig, gown and tights not only appeared as a vision from the past, but the powers vested in the office were in conflict with the most fundamental rules of constitutional design. Nonetheless, the judiciary at all levels in the United Kingdom have been relatively free from executive interference, direct interference at any rate, and have a high reputation for integrity. Turning to the appellate system, the judgments handed down from the House of Lords and Privy Council command wide respect in many parts of the world for their quality and analytical rigour. It is true that constitutional reforms, in particular the Human Rights Act, but also devolution, have to a certain extent modified the role of the courts and introduced a more obvious political dimension. The decision to act suddenly to engineer these reforms has the advantage of forcing substantial change. It is important that the system of judicial appointments becomes more transparent and provides wider representation from those eligible to apply. The challenge is to ensure that the new is a clear improvement on the old. The devil will, of course, be in the detail. For example in regard to judicial appointments, this will depend on the scope for ministerial and Prime Ministerial intervention in vetoing the selections of the appointments commission. In regard to the Supreme Court, it will depend on whether it is adequately funded and managed, whether appointments continue to be on merit and whether the judicial panels that hear cases are selected on an objective basis by 

the court and not the minister. Any overall judgment must necessarily be suspended pending the appearance of the new statutes. However, it is clear that a crucial element in achieving successful change will be ensuring that a culture of law is maintained and respected by both government and lawyers which has implicitly held to fundamental values of a separation of powers despite the apparent constitutional contradictions. 
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