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I
Introduction

A significant difficulty in making progress on environmental issues is overcoming the gap between the values individuals claim to have regarding the environment and the actions they actually take.  Individuals generally identify the environment as important to them but are unwilling to actually take action that protects the environment.
  This unwillingness affects individuals’ choices both in the marketplace as consumers and in the political realm as citizens.  Governments attempt to use instruments such as regulations or taxes to overcome this reluctance to take environmentally friendly action by raising the relative price of taking action that harms the environment.  At the same time, governments are hindered in their ability to adopt these instruments because of the unwillingness of individuals to support such policy choices.

An important aspect of this difficulty is how individuals view themselves and the requirements they believe they must meet to live up to that self-conception.  Most people would not view themselves as “environmentalists”.  Being an environmentalist seems to entail an identity that has many negative connotations – unbending, unrealistic, strident.
  Yet within the notion of “environmentalist” are characteristics that many people may attach importance to – such as caring for future generations, some (relatively undefined) notion of fairness, respect for animals and nature.  Such characteristics are increasingly being seen as important in environmental literature.  In fact, some environmentalists claim that instrument choice issues (such as how to structure marketable permits or environmental taxes) are merely tinkering at the margin.  They argue that real environmental change is needed and will only occur if there is a shift in the underlying value individuals place on the environment.
  Unfortunately, the literature seems thin on how these values arise and the potential options for changing them.  

This paper examines some of the recent economic literature on how people form their identities and values to determine if it suggests how governments may be able to use law or policy to aid in the formation of these values and, if they can, whether they should do so.  An individual’s values may be bound up with his or her identity – how the person views him or herself and the actions that are connected to that self-identity.  Identity is a relatively new concept to economics, although less so in other disciplines.
  It is even newer for law and economics
 yet it may yield insights into the motivations of individuals and the role of law in environmental protection.  The question at the core of the economics of identity is how “a person’s sense of self” impact the choices that person makes.
  As will be discussed, this concept of identity is related to Sen’s notion of “commitment” as a motivation for individual choice.  


Part II of this paper will discuss both identity and commitment as motivations for individuals’ choices.  Economics tends to view values as an element of an individual’s exogenous preferences.  One possible reason that individuals’ apparent values and choices seem to differ is that individuals hold environmental values strongly but they have incomplete information about the “optimal” action
 or make mistakes.
  For example, in the case of climate change, Posner argues that at least part of the explanation for individuals’ unwillingness to support strong action may be that individuals cannot adequately take into account the very small probability of catastrophic impacts from climate change.
  However, their choices may also be motivated by other factors such as reputation or (more controversially) differing conceptions of values, commitments or self-identity.  Part II discusses the relationship between these different motivations and, in particular, the economics literature on how values, commitments and identities may influence choices.  It also focuses on how these identities or values could or may be adopted or formed.

Parts III and IV turn to the connection between these ideas around identity and commitment and the formation of environmental law and policy.  Part III first examines how identity and commitments impact government’s choice of instruments such as taxes and regulations.  Instruments have strengths and weaknesses in different contexts and can be analyzed across a number of factors such as efficiency, effectiveness and cost.  Identities and commitments can affect this calculus.  Second, and more interestingly for the purposes of this paper, Part III discusses how government’s choice of instruments and institutions may impact identities or commitments.  It focuses on three ways this may occur: (i) education and information programs may influence identities or commitments; (ii) the nature of different instruments may have varying effects on commitments or the characteristics of particular identities such as by signaling a community consensus on an issue
; and (iii) certain instruments may foster greater or more significant deliberation.   

Part IV discusses a related feature of the role of law in the formation of identity – that of how administrative law should structure the participation of the public in decisions about the ends and means of environmental law.  A central debate in regulatory theory has been the extent to which the public can and should be involved in the formation of laws, regulations and policies.  This involvement is important because values may be internalized, and identities formed, by debate with others.
  Sen, for example, relies heavily on the notion of public debate in the formation of commitments.
  However, it is unclear how these public debates and the related identity formation will occur in the context of a modern regulatory democracy.  Regulations and other government decisions made in the environmental area tend to be numerous and highly technical.  Moreover, as noted above, individuals may make mistakes or react “irrationally” to government proposals.  Part IV examines the relationship between the technical nature of environmental issues, these information and rationality concerns and the potential role of the regulatory process in the formation of identities or values.  In particular, it discusses the principal form of public participation in regulatory decisions – notice and comment rights – under Ontario’s Environmental Bill of Rights and how it relates to the formation of identities or commitments.  

Part V discusses the broader implications of this initial exploration of the relationship between the economics of identity, commitment and environmental law.  It may provide a basis for connecting theories of deliberation and values with actual choices over instruments and institutions.  However, there is a concern about whether these abstract discussions of identity and values can be empirically tested.
II
Norms, Identity and Choice
(a)
Motivations for Choice


The concern about identity stems from the need to understand and predict how individuals make choices – choices about what to cars to buy, choices about whether or not to turn off their lights, choices about what political party to support in an election.  These consumption and political choices may have a direct effect on the environment (such as the air pollution from the choice to drive an SUV) or an indirect effect (such as the choice to support a party which will enact environmental policies aimed at reducing air pollution).  Rational choice theory in its most basic form assumes an individual makes choices among options based on his or her preferences and the relative costs of the various options.  The underlying preferences are in general assumed to be given and stable.  Further, the individual is assumed to try to maximize her utility (welfare) where utility is unaffected by the interests of others or issues such as fairness; the individual is seen as a self-interested, self-centred maximizer.
  


It is clear, however, that individuals do not always make choices that accord with this narrow version of the rational choice model.  For example, individuals make choices which appear to reflect a concern for others or the fairness of a particular process or which seem to be harmful to themselves (such as smoking).
  There are a number of potential reasons for this divergence of choice from the apparent predictions of the model.  Individuals may, for example, be seeking to enhance their own welfare but may make decisions on imperfect information or may make mistakes about the information they do have about a set of options.
  The impacts of imperfect information and limits on rationality will be discussed further in Parts III and IV in the discussion of the concerns with instrument choice and different institutional structures for making environmental policy decisions.


This theory of choice based on relative prices (with or without mistakes) underlies the traditional approach to choice over environmental instruments (such as taxes or regulations).  Consider some of the most challenging environmental concerns - commons or large group, negative payoff problems.
  Climate change, for example, results from a large number of individuals taking actions (such as driving cars or using electricity) that emit greenhouse gases.  The individuals obtain the benefit of these actions but impose some or all of the cost on others – not only others in their own community but in other countries and in the future.
  They therefore may rationally take no action that is at all costly to them because they do not benefit fully from such action.  Where governments have taken action on climate change, they have used instruments that act on the relative price effect – such as regulations backed by penalties or to a lesser extent environmental taxes or tradable pollution permits.


There are, however, other reasons for divergence of choice from narrow self-interested, self-centred maximization based on relative prices.  For example, in discussing the role of processes, Sen identifies four factors motivating choices: (i) reputation and direct effects; (ii) social commitment and moral imperatives; (iii) direct welfare effects; and (iv) conventional rule following.
  Sunstein makes a similar categorization, setting out three reasons for choice – the “intrinsic value” of various options, the reputational impact of different choices and the impact of a choice on an individual’s self-conception.
  The category of “direct effects” for Sen and “intrinsic value” for Sunstein appear to incorporate the relative price (welfare effects) of the various options and their impact on utility in the narrow, self-interest sense of satisfying current preferences.

In terms of rational choice theory, the smallest step away from the narrow version is the inclusion of reputational factors.  An individual may take an action because she takes into account not only the “intrinsic” or direct effects of the choice (such as the size or number of seats in the car) but also the reputational costs or benefits.  These costs or benefits may include the granting or withholding of esteem or future transactional opportunities by third parties.
  Reputational effects are at the core of the law and economics literature on social norms.  They are connected to, although different from the concept of “conventional rule following”.  Social norms tend to be viewed as “behavioural regularities supported at least in part by normative attitudes” while conventions are behavioural regularities not so accompanied (such as driving on the right hand side of the road).


Social norms are another means by which collective action or commons problems can be overcome.  Individuals may take actions which do not appear to be in their narrow self-interest (such as not littering) because of the reputational costs from not taking the action.
  However, large number, negative pay-off problems such as climate change may not be amenable to solution through social norms which are externally enforced (that is, by third parties such as neighbours).
  It is difficult for third parties to monitor and enforce norms where there are large numbers of people engaging in a particular activity, the number of repeat interactions is small (reducing the potential for sanctions) and the activities may not be readily observable (such as use of electricity by a household).
  In addition, there may be “second order” collective action problems with individuals attempting to free-ride off of the enforcement by others of the norm.
  


Given that externally enforced social norms may not be effective, is there any role for internal norms or values and, if so, how do they arise?  This notion of internal norms or values is connected to both identity and the notion of commitment – both of which will be dealt with in the following sections.  However, first it is worth emphasizing the key difference for our purposes between the main social norms literature and these internal norms or values.  Social norms and identity or commitment motivate choices in different manners – social norms are (with a few exceptions
) largely seen as externally enforced by third parties.  Identity and commitment, on the other hand, are internal motivations – they are internally enforced (by the individual himself) and need not rely on external rewards and sanctions such as esteem or future transactions.

(b)
Identity and Choice

One of the motivations for non-self-centred choices mentioned above is only a small extension from the narrow version of rational choice theory.  “Direct effects” involve a taste for certain actions or choices (e.g., a taste for giving to others).  It therefore is tied closely to the idea that individuals chose to maximize their own welfare but with the factors affecting welfare are more broadly conceived.   They may include, for example, the impact of the choice on others – what Sen calls “sympathy”
 – or consideration of the fairness of the process under which a choice or decision is made.
  Such choices may give an individual a warm glow if the individual makes the right choice or a sense of guilt if making the wrong option.


However, this section focuses on a slightly broader motivation for choice – the notion of identity.  Identity is clearly related to tastes or preferences for certain non-self-centred actions.  However, to understand the role that identity may play, it is useful to consider what we mean by preferences.  The concept of “preference” is central to rational choice theory but is not entirely clear – it could mean tastes, values, mental satisfaction or some combination of these or other concerns.
  Further, there may be second-order or meta-preferences which are preferences about preferences such as preferences for being healthy which help determine first-order choices such as whether to eat at McDonalds.


As noted above, one puzzle about choices is why individuals’ choices may depart from their apparent first-order preferences – or why their apparent preferences differ from what you would think would be a rational set of preferences.  Akerlof and Kranton have developed an economic model of identity that is intended to aid in understanding these choices.
  This model focuses on how individuals’ actions may create “identity-based payoffs” that impact their utility as well as the utility of others.  This model is closely related to standard models of rational choice as it is based on the connection between these pay-offs and an individual’s welfare.

In their model, society has social categories (for example, man, woman, environmentalist).  Each social category is connected to a set of prescriptions about the type of behaviour that individuals in the category should take in certain situations.  They use the term identity to mean “both a person’s self-image as well as her assigned categories.”
  An individual’s utility depends on the actions she takes (as in standard choice models) as well as her identity.  Her identity in turn is a function of her category or categories (which can have a higher or lower social status) and the extent to which her actions and attributes meet the prescriptions of the category.
  She then chooses her actions to maximize her utility (or minimize anxiety) given the categories, their prescriptions and her attributes.  For example, Akerlof and Kranton argue:

“Everyone in the population is assigned a gender category, as either a “man” or a “woman”.  Following the behavioral prescriptions for one’s gender affirms one’s self-image, or identity, as a “man” or as a “woman.”  Violating the prescriptions evokes anxiety and discomfort in oneself and in others.  Gender identity, then, changes the “payoffs” from different actions.”

Of course, as we will discuss below, they note that these categories and prescriptions can change and be manipulated.

Akerlof and Kranton argue that not only does identity depend on an individual’s own choices but also on the actions of others.  In their view there can be gains or losses in utility where others seen as in the category take actions which deviate from the prescriptions.  For example, “a woman working in a ‘man’s’ job may make male colleagues feel less like ‘men’”.
  This impact of other’s action on your own utility (and yours on others) is a form of externality related to identities.

Akerlof and Kranton use a very basic model to explain these notions of identities and prescriptions.  This model (using environmental examples) helps focus the discussion in Parts III and IV on environmental law.  They posits two types of people: Greens and Reds.  For our purposes, assume everyone thinks of themselves as Greens in the sense of  “environmentally conscious”.  They assume that everyone who is Green should engage in Activity One (for example, driving a Smart car) which provides a utility of V and anyone who engages in Activity Two (driving an SUV) is not a “true” Green and experiences a loss in utility of Is (where s stands for “self” and can be thought of as a form of anxiety at not matching their identity).  If you choose against your preference (eg you prefer to drive an SUV, all other things being equal but you choose a Smart Car), you get a utility of 0.  In addition, if another person (Person 2) engages in Activity Two while claiming to be a Green, there is a loss of utility for Person 1 of Io (with o standing for “other”).  In their model, person 1 may respond to person 2 driving an SUV to restore his identity with a cost (c) and a loss to 2 of L.


In a two person model, they assume that Person 1 chooses first and chooses to drive Smart Car (he has a preference for driving a Smart Car that accords with the identity).  Person Two is assumed to have a preference, all other things being equal, for an SUV.  She then has to make a choice of a Smart Car or an SUV.  If she chooses a Smart Car, Person One gets utility V and Person Two gets utility 0.  If Person 2 chooses to drive an SUV, then there are two options: Person 1 does not respond (in which case 1 has a utility of V-Io and 2 of V-Is) or Person 1 does respond (in which case 1 has a utility of V-c and 2 of V-Is-L).


Akerlof and Kranton note that there are four equilibrium outcomes to this simple game: (i) Person 1 deters Person 2 from purchasing the SUV when c<Io and Is<V<Is+L; (ii) Person 1 responds but does not deter Person 2 when c<Io and Is+L<V; (iii) Person 1 does not respond and Person 2 buys the SUV when c>Io and Is<V; and (iv) Person 2 never buys an SUV when Is>V.  These outcomes and their implications for environmental law will be discussed further in Parts III and IV.
(c)
Commitment and Welfare
Akerlof and Kranton therefore have one view of why choices may appear different from self-interest – an explanation that can be tied to identity as forming second order or meta-preferences.  It remains closely tied to the traditional formulation of rational choice as the individual makes choices related to identity in order to obtain gains or avoids losses in utility related to their social category or categories.  Sen takes the analysis one step further and attempts to develop an explanation of motivation not tied strictly to welfare.

As noted above, Sen argues that an individual may make choices out of “sympathy” where the welfare of others affects her welfare.  However, he also argues that she may act based on “commitments”.  His notion of commitment involves “breaking the tight link between individual welfare (with or without sympathy) and the choice of action (e.g. acting to help remove some misery even though one personally does not suffer from it).”
  The rational choice framework ignores such commitments or assumes they merely reflect an individual’s true preferences.

Commitments limit the options from which an individual chooses.  As in standard theory, individuals choose the best available option from the applicable choice set but the commitment has taken certain options out of the set.
  To remain with the example discussed above, an individual may never buy an SUV because that option has been taken out of her choice set by her environmental “commitment” or values.  She does not refrain from buying an SUV because it provides her with a “warm glow” or personal benefit either directly from the choice or, more indirectly, because of the gains to her utility because that action accords with her identity.  The option of buying an SUV is simply not in her choice set because of the commitment.   
Sen argues that such a self-imposed constraint is substantively different from (although technically equivalent to) broadening the definition of what an individual is attempting to maximize to include the welfare of other people or the environment.
  This difference may have implications for policy and institutional analysis.  Sen uses the example of Japanese workers who apparently work themselves to death.  He argues that such action may be viewed as maximizing some form of welfare but appears to better accord with the individual acting within a constraint on his possible options.  Such a constraint or commitment involves concerns for other values or rules (such as rules about work) “over and above” the extent they enter into an individual’s utility function.

Sen’s notion of commitment has been controversial because of its attempt to move away from welfare.  He does connect this notion of commitment to identity but identity with a group.
  As Davies notes, where Akerlof and Kranton attempt to bring identity into neo-classical theory, “Sen transforms that framework by making utility maximization a special case in a more general theory of behavior that differentiates kinds of behavior according to who one identifies with and according to the relative weights placed on individual and social identity.”
  However, he argues that, as with Akerlof and Kranton, Sen does not give a complete account of how individuals choose between different identities, except for a claim that they can do so through reasoning.

Petit argues there are two ways in which commitment can act as a motivation: (i) goal modification (where an individual modifies her goals to take account of the impact of the action on others); and (ii) goal displacement (where she follows the goals of others rather than herself).  Petit notes that the former approach makes sense and fits well within the Rational Choice framework.  However, he argues that goal displacement is not possible as an individual can only act in accordance with her own goals (even where she takes another’s goals on as her own).
  Others agree with Sen that rational choice theory is inadequate as it assumes that an individual only follows her own goals.  However, as will be discussed in the next section, they limit his extension of rational choice theory to incorporation of goals which are aimed at (or derivative of) collective or shared goals.   These shared goals arise, and gain normative force, from identity within a group.

(d)
Formation of Identities and Commitments
A central question for the purposes of this paper is how these identities or commitments are formed.  Do individuals chose their identities/commitments?  Are they “discovered” by an individual not through choice but some other method of internalization in which the individual plays little cognitive role?  Unfortunately these mechanisms and the role of government in this process are not entirely clear.
  
Akerlof and Kranton note individuals may have some choice over their identity categories – even over some categories which appear at first glance as less malleable such as gender.
  Such choice could take the form of an objective function that incorporates the various categories – akin to a version of meta-preferences.
  The choice across identities could be made for instrumental reasons (such as to obtain a higher paying job, although then the identities could be compared by relative wealth), to save on information costs (such as adopting an identity which saves on the costs of identifying new trends in clothing) or as a consumption good.

Akerlof and Kranton also, however, argue that there are a number of ways that others can create and change a person’s identity.  Both advertising and political campaigns are examples of attempts by particular parties to either create identities or change the prescriptions which are tied to particular identities.
  They use the example of the women’s movement attempting to reshape gender associations with particular tasks.  The effect of this reshaping may have been to “decrease women’s gains (men’s losses) in identity from homemaking, and decrease the identity loss Is of women (men) working in traditionally men’s (women’s) jobs”.
  Identities in the environmental context may similarly be reshaped such as to change the meaning of being Canadian to include actions which respect the environment.  
The literature on how commitments arise and change is connected more closely to reason, deliberation and social responsibility arising from identification with a group.  An individual receives rules or shared goals from the others in the groups.
  For example, if a group has a shared goal that relates to protection of the environment, an individual within the group may adopt this goal as a commitment and it would act as a constraint on her choice set.  On the other hand, such a commitment would not arise if the group did not have a shared goal on the issue or if the shared goal was that of individual choice or autonomy on the particular issue.
However, individuals do not merely receive rules or shared goals from the group but may be part of the formation of these rules or shared goals.  The rules and shared goals are created through discussions or deliberation within the group on policies and reasons for action.
  Moreover, individuals do not “discover” their identities but rather use reason or self-scrutiny – a form of internal deliberation – to choose their commitments or identities.
  Sen therefore argues both for individual agency and reason and for deliberation in determining commitments.  Rational choice theory does encompass self-scrutiny but Sen provides it more scope, particularly in the formation of commitments.
  


As a result, both Akerlof and Kranton and Sen seem to provide a role for choice in identities and commitment, although Sen places more emphasis on this internal deliberation.  Moreover, the literature on commitments also focuses to a greater extent on deliberation within a group.  Such deliberation will become important in the discussion below on different instruments and institutional designs.  Sen has specifically linked the development of environmental values to deliberation on environmental issues.
  Through such deliberation, a group may set shared goals and therefore provide a basis for environmental commitments of members of that group.
  
III
Instrument Choice and Deliberation 
Akerlof and Kranton’s view of identity then fits relatively comfortably with a standard rational choice framework.  Commitments, on the other hand, provide a motivation for action which is neither self-interested nor self-centred.  In either case, the identity or commitment may motivate choices that are different from what would be predicted from a narrow self-interested choice framework.  In particular, they could form the basis for choices that overcome the collective action (large numbers, negative pay-off) problem discussed above that lies at the heart of some current environmental concerns such as climate change.  
How does this theory potentially tie in with environmental law?  There are two general implications. 
  First, policy-makers may need to take into account the existence of a set of identities or commitments when deciding on the optimal instrument to use to address an environmental issue.  The existence, strength and character of different identities may, for example, influence the effectiveness of an environmental tax.  Second, given that identities and commitments may change, policy-makers should consider the impact on identities and commitments of their choice both of instruments (such as taxes versus regulations) and of institutions (that is, how regulatory decisions are made).  This Part will discuss the relationship between existing identities or commitments and instrument choice.  It will then discuss the impact of instrument choice on identities or commitments.  Part IV will examine the relationship between identities or commitments and institutional design.
(a)
Identities, Commitment and The Effectiveness of Instruments

There is a substantial literature on the choice of instruments in environmental law.  There is, for example, an on-going debate about the advantages and disadvantages of taxes versus regulations versus marketable pollution permits.
  Much of this debate focuses on the efficiency of the various instruments in different contexts but also on equity or distributional considerations.
  This section examines the impact of existing identities and commitments on the choice of instrument.  

As Hill notes in the context of neo-classical theories of identity, if individuals seek (avoid) identity gains (losses) it provides an opportunity to policy makers to develop more effective policies.
  For example, she argues generally that identities should be taken into account when assessing the impact of different policies on the behaviour of corporate executives.
  Similarly, in the environmental context, some individuals may be torn between different identities that point in different directions such as “environmentalist” versus some more status-based identity that favours conspicuous consumption or driving an SUV.  The existence and strength of the relative identity gains and losses from these conflicting categories may impact what instrument is optimal in particular circumstances.


In one sense this notion is fairly straightforward.  For example, consider the choice of tax rate given Akerlof and Kranton’s model of the two person game.  In considering whether to use an environmental tax and if so the level of the tax, the policy-maker needs to consider the potential reaction to the tax.  The tax will change the relative price of a particular action for an individual.  The policy-maker will have to take into account the level of taxation needed to overcome the impact of the general features of the choice on individuals’ utility (such as a loss in utility from buying a smaller car).  However, the tax will also need to take into account the identity gains or losses of a particular choice.  In our example, a tax on purchasing an SUV (Activity Two) will need to take into account the response of Person 1 and the utility of Person 2.  If Person 1 reacts (that is, c<Io), then the tax will need to be set so that t>V-Is-L (that is, large enough to make Person 2’s utility from the choice less than 0).  If Person 1 does not react (that is, c>Io), the tax will need to be set such that t>V-Is.  As a result, taking into account identity means the optimal tax may require different calculations and may need to be lower or higher in different circumstances as a result of identity gains and losses.
  


The impact of identity also does not appear to significantly change the decision between the taxes and regulations based solely on their incentive (relative price) effects.  Both taxes and regulations may change behaviour by creating incentives for particular actions.  The key question is - can you set design an instrument that will change individuals’ choices based on the relative price of the different options?  The notion of identities, absent the discussion of how different instruments may change identities (see Part III(b)), is not particularly helpful to this discussion, except to the extent that one instrument may be easier to tailor to a particular set of identities or commitments (that is, provide greater incentives to overcome a particularly sticky identity).

The notion of identities or commitments that are pre-existing does, however, raise the issue of whether tapping into these identities provides an alternate instrument to compare to existing options such as taxes and regulations.  There is a literature developing on “activating” beliefs or values.
  Where individuals already have identities or commitments in relation to environmental protection, they may not make choices which contribute to those identities or commitments because of lack of information on the particular activity (such the environmental impact of SUVs).  Further, individuals may make mistakes in processing the information they do have – that is, they may make mistakes because they are bounded rational.
  Again consider Posner’s argument that individuals will not make rational decisions in relation to climate change because they are unable to make decisions based on the very small probabilities of catastrophic events such as of a catastrophic climate shift.
  


Information remedies may, then, be used to as an alternate instrument to foster certain actions based on these identities or commitments.  Governments could use information where, going back to Akerlof and Kranton’s model, Person 2 had a “Green” identity but did not know, or made mistakes, about the connection of the car purchase with the identity.  The informational tool could then be used to increase the size of Is – that is, make Person 2 realize the impacts of purchasing SUVs and therefore increase the Is associated with them.  Alternatively, the information could be targeted at Person 1, increasing either or both of V and Io.  In either case, Person 1 would be more willing to bear the cost of responding to the choice of Person 2 to purchase an SUV.


The government would then have to add in this identity impact of informational remedies to the mix of potential policy options.  These remedies raise a range of concerns.  For example, a key issue will be how effective such informational remedies are compared to other tools in the context of identities or commitments.  It would be necessary to examine whether information can even activate these norms or identities effectively given mistakes individuals make in processing information related to risks.  Sunstein is skeptical that information campaigns or education programs will be able to adequately combat such mistakes or irrationality.
  In fact, the information may have the exact opposite effect by amplifying the very beliefs (fears) that the information is attempting to overcome.
  However, if information campaigns are to be used, they should take account of the heuristics generally used by individuals.


Further, governments will have to factor in how costly it will be to try to develop the information programs necessary to activate the relevant identities or commitments (as opposed to setting the optimal tax rate).  The theory around identities or commitments would provide a basis for determining what type of information may be helpful.  However, trying to tailor information to ensure that individuals view the action as fitting within the prescriptions of a particular identity, for example, can take considerable time and information and has the potential for large errors.  These costs and potential failure costs can point to the relative advantage of other remedies.


The concept of commitment may also change the assessment of the relative strengths and weaknesses of different instruments.  It may be that individuals do have commitments relating to the environment or fairness more generally that only need be activated by information.
  The effectiveness and cost of using these remedies therefore needs to be factored in for any given environmental issue.  Further, a strong commitment that runs counter to some environmental goal (as commitments can take many different forms including anti-environmental) may make certain instruments ineffective (such as taxes) except at very high levels.


The principal point is that the existence of identities or commitments can impact the assessment of the appropriate instrument(s) for dealing with a particular environmental issue.  Some instruments may appear more effective than others once the impacts of identity and commitment are factored in.  In the context of identities, for example, this involves in part examining “how best to increase the aggregate net benefit to the good behaviour or increase the aggregate net cost to the bad behaviour, where what is being aggregated includes both identity payoffs and more traditional costs and benefits.”
  Further, these theories of identity or commitment can open up different approaches to using particular instruments such as informational remedies.  A more nuanced approach to instrument choice may make current instruments more effective.   
(b)
The Impact of Instruments on Identities and Commitments
Policy makers, then, may need to consider the issue of commitments or identities in comparing various instruments.  However, a potentially more interesting aspect of identities and commitments stems from how they arise or are chosen.  Recall that Akerlof and Kranton see some potential for third parties (including government) to influence identities as well as some scope for individual choice.  Sen and those who have focused on commitments or shared norms rely more on deliberation, both individual and collective, for changing commitments.  As a result, there appear to be at least three ways in which environmental policy instruments may overlap with the formation or choice of identities or commitments.  First, the government can try to direct influence choice or perception of an action through information, education or advertising.  Second, the choice of a particular instrument (such as a tax as opposed to a prohibition) may change the way in which individuals view a particular choice and its relation to their identities or commitments.  Third, different types of instruments may provide more scope for deliberation (or a particular kind of deliberation) and therefore for developing shared identities, prescriptions or commitments.  These will each be addressed in turn.

(i) Information and Education


The most obvious connection of government policy to changes in identity or commitments is through education and information.  For example, as Hill notes, governments have attempted to change the meaning or identity attached to smoking through advertisements that make smokers appear as duped by the tobacco industry.
  Similar campaigns may work for environmental identities.  An example is the federal government’s One Tonne Challenge campaign.
  The campaign is designed to educate people on the ease and value of taking action which reduces greenhouse gas emissions.  Further, it attempts to link climate change action with being a “Canadian”.


Similarly, more general education could be used to develop particular identities or commitments.  For example, in the context of environmental ethics, Dobson argues for the need for “ecological citizenship” focused on duties owed to others in addition to rights.
  It is a form of responsibility intended to encourage long-term shifts in behaviour.  One of his principal suggestions is to develop such citizenship through programs within the general education system.  

For Akerlof and Kranton, such information or educational campaigns would be designed to either create a new identity with attendant prescriptions or to create new prescriptions associated with existing identities.  These campaigns could increase the losses (or gains) associated with an undesirable action (that is, Is and Io).
  Similarly, for Sen, these campaigns could lead to deliberation (either internal or collective) that would produce new commitments.  

However, the issue set out above for informational remedies in the context of existing identities or commitments apply with even greater force here.  In order to determine whether such informational or educational programs are appropriate, there are a range of questions to ask such as about the cost of establishing these programs as opposed to using other instruments (such as taxes or regulations).  Just as it can be expensive to design programs to activate existing identities or commitments, it is likely as or more expensive to appropriately design programs for new ones.  Further, there is a concern about the likely effectiveness of these programs relative to other instruments.  As Dobson admits, there is no real evidence about whether such general education programs work.
  Some suggest that information or education alone is not sufficient but what is in fact need is direct experience with nature and that this should be built into the educational system.
  Such programs in the general system could be expensive on a large scale.  Further, more evidence is needed about the effectiveness of more directed campaigns.  For example, surveys conducted about the federal government’s One Tonne Challenge indicated that people remembered seeing the ads for the One Tonne Challenge and the main message of energy conservation but there was some indication that they had no idea what a tonne was or why it was important.

(ii) The Impact of the Instrument Itself


A second connection between government action and identities or commitments stems from the impact of instrument choice on these identities or commitments.
  The choice of instrument may impact the prescriptions that are tied to particular identities or commitments – that is, the choice of whether to use a tax or subsidy as opposed to a regulation may have an impact on how individuals’ view the desired action in relation to their identity.  The choice may have this effect due to the expressive function of law.
  This expressive function arises because a society’s laws are argued to embody its norms or at least the dominant view of its people.  A government may be able to use law’s expressive function to change behaviour even without applying any resources to enforcing that law merely by enacting a certain regulation, such as against littering.

While the expressive function of law is not clearly understood,
 it may in part work through expression about the action or choice such as a ban on smoking expressing a disapproval of smoking.  This expression may then have the ability to change the social meaning of the activity.
  It may, for example, change the meaning of purchasing an SUV from one of status to one of imposing costs on others and harming the environment.
  

This meaning may, for example, depend on whether the law expresses itself as a price or a sanction for taking a certain action.
  A law expresses a price if an individual can take the action and pay a fine without any further internal or external sanction.  For example, Scott argues that a parking ticket may act more as a price.  If an individual parks illegally, she gets a ticket.  There is in general no further moral aspect to this choice (although there may be in certain cases such as parking in a handicap parking spot).
  A law expresses itself as a sanction if contravening the law carries with a moral aspect.  In such a case it is not seen as morally permissible to decide to take the action and pay the fine.  There is something wrong about the action which cannot be overcome by the payment.  


It is the moral signal to the sanctioning aspect of law that connects the law with both externally enforced norms and internal norms or commitments.  Regulations incorporating a prohibition, such as prohibition on purchasing SUVs, are framed more as a sanction, signaling that society strongly disapproves of the activity.  McAdams argues this expressive function of law may arise because the prohibition signals a societal consensus about the activity.
  The regulation, in Akerlof and Kranton’s terms, would raise the Is and Io of purchasing an SUV.  These increases may have an effect, independent of the enforcement of the regulation.  Similarly, it may express a shared goal, providing a basis for a commitment.  Like subsidies or taxes, regulations have a relative price effect (they change the costs and benefits in an opportunity set).  However, economists tend to see regulations as less efficient, less effective and more costly in most contexts than taxes.
  Any analysis of regulations must take into account their (potentially positive) impact on identities or commitments along with their potentially lower efficiency and higher cost.

A subsidy or a tax, on the other hand, does not signal anything is “wrong” per se.  They express the issue more as a price to be paid, like a parking ticket.  Both a tax and a subsidy are costs you bear (the cost is the benefit foregone for the subsidy) if you wish to make the choice and if you pay, then the choice is acceptable socially.
  This expressive function may impact the relative advantage of different instruments.  For example, Richard Posner argues in the context of climate change, that emissions taxes are the most efficient instrument since they overcome the limitations of individuals in dealing with low probability events such as catastrophic shifts in climate.  Moreover, being broadly based, emission taxes tend to spur innovation without either the “picking winners” aspect of narrowly targeted subsidies or the revenue raising impact of large scale, broad subsidies.
  However, taxes also have an impact on norms or values because they express the concern as a price.  The consensus expressed is not that the behaviour must change but that it would be nice if it did.  It gives some information but is weaker than prohibitions or regulations in expressing society’s disapproval of the act.  This (potentially negative) impact on commitments or identity should be taken into account in assessing the relative value of taxes and subsidies.

This concept of the expressive function of law is related to the theory of “crowding out”, based on the work of both economists and cognitive social psychologists.
  If an individual obtains intrinsic benefits from an act, or possibly sees acting from altruism as part of their self-conception, paying her for taking the act may remove this benefit or reduce the impact of the act on her self-conception.
  The use of a price incentive can have two effects: the standard relative price effect and a “crowding out” effect on intrinsic or moral motivations.  Relatedly, one study found that the introduction of a fine on parents arriving late to pick up their children from daycare actually increased the number of late-comers.
  Gneezy and Rustichini argue that the fine became a price that parents were willing to pay for late-arrival.  Arriving on time was no longer a question of courtesy or responsibility.  Empirical studies in both psychology and economics in such disparate areas as incentives for work and the siting of nuclear waste facilities also provide support for the potential for this crowding out effect.
  These impacts of certain actions and government policies reflect the notion that individuals may change their actions depending on how they fit with their views of themselves and of the actions.

Similarly Brekke et al develop a model based on on the individual’s self-image arising from the relationship between her actual action and her view of the “morally ideal” action.  Working through an economic model incorporating these moral sentiments, Brekke et al. argue that a fee for non-participation in a public good may lead individuals to undertake less effort towards the supply of the public good than would be the case without the fee.  In part this effect depends on the individual actors’ view of the size of the fee.  If the fee appears to cover the cost of providing the public good, individuals may reduce their effort to supply the public good as they see the government as responsible for its provision.  If they see the fee as merely symbolic, effort will not decline as individuals retain responsibility (and moral obligation) to provide the public good.


The underlying argument, therefore, is that instruments have at least two effects.  Fist, they have a relative price (or incentive) effect such as from the potential fine or the tax.  Second, they have an effect on identities or commitments.  Both should be taken into account in assessing the relative merits of different instruments.  Taking account of all of the effects may alter the optimal mix of instruments in a particular circumstance.
(iii) Instruments and Deliberation


The choice of instrument may have a further implication for identities or commitments.  The type of instrument chosen may have an impact on the degree and nature of deliberation on environmental issues.  For example, Ackerman and Stewart argue that marketable pollution permits increase democratic debate about the true objectives of environmental policy as compared to command and control regulations.
  They argue that the debate over marketable pollution permits is about the key issues – such as about how much pollution is desirable.  This debate provides a democratic benefit over command and control regulation which often involves debates over what type of pollution control devices should be installed.  These debates about specific equipment or actions may be too technical for individuals to become involved in and are abstracted from the real ethical issues underlying policy choices.

The connection between instrument choice and identity or commitment may then come from the framing of the debate and discussion of shared goals.  Certain forms of instruments may be more amenable to debates about values and ends which would foster the development of shared goals or values.  Moreover, some debates are simply more accessible to the public (since they are less technical) and therefore more likely to encourage deliberation and debate.  These broader debates may be more likely to result in the formation of commitments or in setting identity costs or benefits (Io and Is) for particular actions.


However, there is some evidence that this democratic benefit did not occur in the creation of the SO2 trading system under the 1990 Clean Air Act Amendments in the U.S.  Heinzerling examined the debate around the development of this system of marketable permits for acid rain.  She concluded that the debate that ensued was not about ultimate ends – that in fact the actual legislated decrease in pollution was not debated and did not change over the course of the debates.  What was debated was the distribution of the permits – that is, the rents to be gained from the system.
  As a result, there may be a difference in the debate attendant on a particular type of instrument but it is not necessarily the case that such debate will occur.  It will in large part depend on the nature of the decision-making process, which will be discuss in the next section.
IV
The Impact of Process and Administrative Law

As seen in the previous section, the literature on identity and on commitment is somewhat unclear about the exactly how identities and commitment are formed.  However, both Akerlof and Kranton and Sen appear to hold a place for deliberation (whether internal or with others in a group).  This Part discusses this role for deliberation and its connection to the administrative law processes in place for the formation of environmental law and policy.

As we have seen, Sen in particular argues for the role of deliberation in the formation of environmental policy.  He states that addressing environmental issues will be “dependent on value formation, related to public discussions, both for their influence on individual behavior and for bringing about policy changes through the political process.”
  He sees such participation both as a good in itself and as helping form values and identity within a group.
  This view is connected with civic republican theories of administrative law. This theory identifies at least the ideal of democracy as allowing deliberation to aid individuals in coming to new, shared values in contrast to pluralist theories which are focused more on essentially counting individuals’ preferences.


While such deliberation seems worthwhile in theory, in practice it can be problematic.  There are obvious concerns about the cost of attempting to promote full participation for all policy decisions.  Moreover, there can be problems stemming from who is involved in the policy process.  Any analysis of administrative processes, including (or especially) related to the formation of identities or commitments, must take account of who is included in the debate or deliberation.  An interest group or public choice theory of administrative law and government would, in fact, make such concerns paramount.


Moreover, one of the principal current debates in administrative and environmental law is over the value of having the public involved given the limitations on individuals’ rationality.  Sunstein, for example, argues that individuals have difficulty understanding or making accurate judgments about certain, small probability risks, such as from climate change.
  For instance, based on literature from psychology and behavioural economics, he argues that individuals tend to base their estimates of the probability of particular events (such as a plane crash) on whether or not they have heard about a crash recently.  Such “availiability” of the event can change individuals’ estimates of risk, irrespective of any change in the actual underlying probability.  Moreover, as noted before, both Sunstein and Posner argue that individuals may not make “rational” decisions in the area of climate change because they are unable to properly process very small probabilities such as of catastrophic shifts in climate due to atmospheric concentrations of greenhouse gases.


In addition, Sunstein argues that getting individuals involved in the policy process carries other risks.  He points to studies indicating that there can be dramatic shifts in opinions tied not to new information but to the process.  These shifts may arise because of “information cascades” through which individuals who lack information base their opinions on the (potentially inaccurate) opinions of others – that is, they form their opinion not on the facts but because others appear to have information and beliefs.  In addition, debate can subject to “group polarization” as individuals in a group tend to become more extreme in their opinions – for example, where there is a dominant opinion, some in the group will fear speaking out against that opinion.


As a result, Sunstein argues for environmental decisions to be made by an agency insulated from public pressure, in part basing its decision on cost benefit analysis.
  He argues that society needs to allow for deliberation but that that deliberation should take place through this agency responding not to the public’s fears or mistakes uncritically but within a strong analytical framework respecting their values.  This view, however, is obviously not uncontroversial.  For example, Kahan et al recently criticized Sunstein’s view as essentially undemocratic.
  They argue he neglects the role of cultural worldviews in forming individuals’ beliefs about risk (they call this process “cultural cognition”).  In their view, Sunstein’s reliance on expert cost benefit analysis “becomes less a strategy for rationally implementing public values than a device for strategically avoiding political disputes over individual virtue and collective justice” – that is, over views of the ideal society.
  They essentially argue that moral commitments impact how people view risks.

This discussion is not meant to take a position on this debate but to point to the underlying tension in deciding how to regulate risks such as environmental risks – the tension between, on the one hand, the desire for public involvement in the process so they can express and develop values and, on the other, the need to make effective decisions on very complex, technical questions.
  It is not enough to say that there is a need for “deliberation”.  More work is needed on how different institutions and processes impact identities and commitments but also the trade-offs of these impacts in terms of effective choices of policies and law.  
So far the discussion has been very theoretical – discussing notions of identity, commitment and democracy.  It is important to bring these discussions into a concrete context to understand their implications.  One of the most readily perceivable applications is to administrative law.  Administrative law concerns “the legal regulation of governmental power, both in the state’s relations with individuals and in the allocation of power among various institutions.”
  An important aspect of administrative law is how governments make decisions including both the regulations and approvals or orders that are central to environmental law and policy.  

The structure of public participation in the making of regulations in Ontario embodies a view of the appropriate institutional structure for decision-making.  The public participation requirements are set out in the Ontario Environmental Bill of Rights (“EBR”) – which is centred on procedural rather than substantial environmental rights.
  The EBR essentially provides that for regulations and some instruments such as orders and approvals, the Minister has to provide notice of the proposed regulation or instrument (section 15 and 16).  Such notice is typically provided on the EBR registry, an on-line databank of proposed and final decisions relating to the environment, and includes either a link to further information or details on how individuals can obtain such information (section 27).  It also provides that individuals may submit written comments on the proposal within a particular period of time (section 27) (which can vary depending on the nature of the regulation or instrument).  For certain instruments which may have more significant environmental effects, the public may have enhanced public participation rights such as for a public hearing (section 24).  The Minister is to “take every reasonable step to ensure that all comments relevant to the proposal that are received as part of the public participation process described in the notice of the proposal are considered when decisions about the proposal are made” (section 35).  Once the decision is made, the Minister is required to give notice of the decision including a “brief explanation” of what effect the public participation had on the decision (section 36).
  
There are a variety of potential explanations for these rules.  The notice and comment requirements can be a means for regulators to obtain information such as on the potential costs of implementing the proposed regulations or instruments, their impact on individuals or on the likely political response to the proposed regulation or instrument.
  Relatedly, these notice and comment requirements could provide regulators with information on underlying values of the affected parties to aid in trade-offs such as between environmental protection and economic growth.  This is connected to the idea that the purpose is to obtain information on political reactions, although not completely as the regulators could gauge reaction but then make their own balancing.  Further, these rules may provide broader benefits to the regulator such as a signal to the public about the trustworthiness of regulators or a reduction in criticism of regulators (due to repeat play).
  

However, for the purposes of this paper, it is important to focus on how these rules interact with deliberation and therefore the formation and content of identities and commitments.  These notice and comment rules, and the related electronic EBR Registry, do provide information to the public, which provides the basis for deliberation on environmental rules and policies.  This provision of information is certainly an important change from the manner of making environmental decisions in the 1970s and (to a somewhat lesser extent) in the 1980s when negotiations over instruments was primarily between the government and the regulated party with little or no notice to the public.  Such information at least provides a basis for discussions between members of the public on environmental issues.

However, at least in terms of regulations and instruments for which only written comments are permitted, there is no real public deliberation.  Individuals submit written comments to an electronic database which are collated by Ministry officials.  There appears to be little in the way of ability to engage with the ideas of others.  Such lack of deliberation has been recognized in the U.S. where there has been some experimentation with what are essentially bulletin boards for comments.  Each submitter can at very least see and respond to the submissions of others.
  Further, there is some evidence that despite the reduced costs of information due to provision of notice and information on the internet, the number of comments have in most cases not been large and may be from only certain sources.


This structure of notice and comment decision-making requires further work to identify who uses the notice and comment option and the impact the process has on the formation of identity and commitment.  The current structure seems within the Sunstein view of the need from insulation from at least direct pressure from the public, although the Ministry is responsible to the Minister so may be open to public irrationalities or fears through Ministerial accountability.  There is a trade-off in these rules between providing more scope for deliberation by the public (and the consequent formation of identities or commitments) and the need to insulate deliberation by experts.  There needs to be greater work on the impact of this trade-off.  Such work must draw in pragmatic concerns about how to balance these various factors within the actual formation of environmental law and policy.
  The focus needs to be on how the various institutions (such as legislatures and Ministries) and processes actually function in practice and determining which is best fitted to certain types of decisions.

V
Identity and Agency
This paper stems from a concern about two lines of literature.  The first is the environmental literature which argues that what we really need for progress on environmental issues is a shift in individuals’ values.  We need to view our choices from a standpoint which is more sensitive to the environmental impacts – our choices about what products to buy, what activities to engage in, how to dispose of waste (and what is waste).  This notion of a shift in values seems right in one sense.  In order to change individuals’ choices, we can change the relative price of different options but we can also work on how different options are viewed and the value we attach to different choices.  However, the literature is struggling (at best) with how such values change.  Broad calls for greater education on environmental or citizenship issues seem insufficient and there is no clear sense of how (or if) government should play a role in bringing about this “fundamental” shift.

The second literature discusses the need for deliberation for a whole range of reasons, including improving the decisions of policy-makers and overcoming irrationalities or mistakes of individuals.  However, it is difficult to get a sense of how we can get any purchase on whether different instrument or institutional choices can actually make a difference.  “Deliberation” or “deliberative democracy” seems almost a black box that provides little to the ability to decide between different policies and policy structures.

The hope is that these notions of commitment and identity may help in remedying some of the concerns with these literatures.  It may provide a framework for analyzing different policy choices and structures and potentially a testable approach by showing potential trade-offs with other incentives.  The Akerlof and Kranton approach seems more immediately applicable, given its close ties to the more traditional neo-classical economic approach.  It is harder to know how to test Sen’s view of commitment but at least it provides some notion of what types of discussion may or may not be helpful.

There is a concern, however, with building a theory around the internalization of values.  Any such theory may be non-falsifiable.
  Any choice not related to relative price or to reputation may be attributed to identity or a commitment making it hard to create a testable hypothesis.  However, the narrow version of rational choice theory appears to be insufficient for understanding the role (if any) government can play in relation to underlying environmental values.  It is important to examine the limits of rational choice theory in order to better analyze legal and policy choices and make more accurate predictions
, even though prediction may become more difficult if the new analysis requires significantly expanding consideration of the context of choice.
  

The overall analysis in part goes back to Sen’s view of the different manners in which the public can be perceived in the policy process.  He argues that rather than be seen as patients that are subject to cunning policies of experts, it is important to see them as “agents” or independent actors participating in the creation of the society’s norms.
  However, as noted above, this value of treating individuals as agents may conflict with the effectiveness, efficiency, the inherent value of participation, cost and even equity of government programs.  The key then is to examine how identity or commitment is engaged in particular instruments and processes in light of these potential conflicting values or goals and whether government can and should play a role in fostering certain identities or commitments.
  The hope is that by tying together the economic literature on identity and on commitment, that these lines of inquiry can be opened to more empirical analysis and refinement of choices over instruments and institutional processes.
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