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Introduction

Suppose that a contract between two parties, A and B, provides for three distinct alternative modes of performance.  More specifically, A promises to perform one of X, Y or Z in return for some quantum of pre-specified consideration.
 The choice of X, Y or Z is entirely at the election of A.  Now suppose that A repudiates the contract and refuses to perform any of X, Y or Z.  B is entitled to a remedy.  The question this article addresses is, “To what remedy should B be entitled?”

The question is both important and timely.  It is important because contracts with alternative modes of performance are common, arising in circumstances as various as indefinite term employment contracts, rent-to-own contracts, contracts for the sale of goods, contracts containing liquidated damages clauses, take-or-pay contracts, and requirements contracts.  It is timely because, as demonstrated by the Supreme Court of Canada’s recent judgment in Hamilton v. Open Window Bakery,
 the common law in the Anglo-American tradition continues to experience uncharacteristic difficulty in articulating consistent principles governing remedies in the case of breach of alternative contracts.  In the United States the predominant rule is that the mode of performance which would result in the lowest recovery for the plaintiff is selected.  This rule works to systematically disadvantage promisees and, as will be demonstrated herein, is inconsistent with the compensation principle, which is, of course, the conventional remedial approach of Anglo-American law.

Under the compensation principle, courts award money damages in an amount sufficient to compensate disappointed promisees, in this case B, for the loss of the promisor’s performance.  A court operating on this basis faced with assessing damages for A’s breach will attempt to determine the amount of damages which will adequately compensate B.  In determining this amount of damages, the natural focus will be on the value B assigned to A’s promise.  But how should we assess this value?  Should this principal promise be valued by making reference to B’s valuation of one of X, Y or Z?  It could be that we must look to the value B places on just one mode of performance (i.e. X, Y or Z), either because that is the appropriate way to measure the value of the principal promise or because the principal promise becomes assimilated into a particular mode of performance at the time of breach.  If we must select one alternative, which is the most appropriate one to focus on?
One response would be that deciding to focus on just one of the alternatives at the expense of ignoring the principal promise is misled.  Instead, the direct question should be the value of A’s principal promise to B to select for performance from among of X, Y or Z.  The problem then becomes how to value this principal promise.  One approach would be to simply average the value to B of X, Y and Z, which could be used as a guide in determining the damages which would make B indifferent to the breach.  This averaging approach, however, is artificial in that it ignores the fact that A has the ability to choose the mode performance.  Because A has the advantage of this election, the averaging approach would in many cases tend to systematically over-compensate promisees.

The remedies literature suggests that (at least in some cases) option theory can be applied to determine the value of alternative promises embedded in contracts, such as the choice A has here to select from among X, Y, or Z.
  Unfortunately, however, the options approach is inapplicable here because it is the repudiating party, A, who has the option (not B, the non-breaching party).  If instead B had repudiated the contract and the issue was how to value the option held by A for purposes of putting A in the position she would have been in had the contract been performed, option theory would be of assistance.
A more appropriate approach might be to focus upon the mode of performance A would select if forced to choose from among X, Y or Z.  However, the mode of performance A will claim to prefer will turn on whether A is actually going to perform the contract or has already repudiated the contract.  If A is going to perform, then A will select the mode of performance which maximizes the net private benefits associated with performing X, Y or Z.  If A has repudiated and is attempting to minimize exposure to damages, then A will have an incentive to claim that whichever of X, Y or Z results in the lowest net private benefits to B would have been the mode of performance selected.  A difficult question is therefore whether a court should uncritically accept a claim by A that it would have rendered the mode of performance which results in the lowest recovery by the plaintiff.  If not, is there a superior remedial rule to guide courts in determining the appropriate remedy in cases involving contracts with alternative modes of performance?
The article proceeds as follows.  Part I outlines the law surrounding remedies in breaches of alternative contracts in some selected common law and civilian jurisdictions.  The analysis of Part II shows that the efficient damages default rule is one that it is not currently used in any common law jurisdiction: damages should be assessed on the basis of the promisee’s value of the mode of performance that the promisor would select if compelled to perform.  Part III analyzes the robustness of this efficient rule in the presence of informational asymmetries, strategic behavior, and the challenges of adjudication in an attempt to determine whether there are sound reasons that no jurisdiction appears to have yet adopted the efficient rule.  In other words, Part III seeks to determine whether any of the rules currently used is a second-best response in light of considerations not incorporated into the analysis in Part II.  Part IV concludes.
I. A Comparative Perspective
In this part we outline the relevant law regarding remedies in the context of breaches of contracts with alternative modes of performance in the two most prominent common law jurisdictions, England and the United States.  We also examine several smaller common law jurisdictions—Australia, Canada and New Zealand.  Following the common law, we turn to elaborating upon the approach taken in civilian jurisdictions, including Germany, France, the State of Louisiana, and the Province of Quebec.
A.   Common Law Jurisdictions
1. England
English jurisprudence on alternative contracts dates back (at least) to the 1725 case of Savill v. Snell.
 The case involved a defendant who had promised to (i) provide the plaintiff with room and board for one year; or (ii) pay £10.  The plaintiff brought suit after the defendant performed neither promise.  The court ruled that damages would in no event exceed £10 and therefore allowed the defendant to pay £10 into court.  The decision appears to be premised on the difficultly of ascertaining what damages ought to be associated with the breach of the promise to provide for food and lodging.
Despite the fact that alternative contracts have been addressed in the common law for nearly three centuries, an English court was moved as recently as 1983 to state that “the theory of damages in relation to alternative obligations is still open to doubt.”
  Indeed, a variety of inconsistent principles have emerged from the English jurisprudence, often with courts not recognizing fully the problems inevitably associated with the principles being espoused.
Despite earlier judgments, such as that in Savill v. Snell, the 1848 decision of Cockburn v. Alexander
 is often viewed as the seminal case on remedies in the context of contracts with alternative modes of performance in the English common law.  The general principle for assessing damages for breaches of alternative contracts was articulated by Maule J. therein as follows:

Generally speaking, where there are several ways in which the contract might be performed, that mode is adopted which is the least profitable to the plaintiff, and the least burthensome to the defendant.

At first glance, this may seem reasonable as a response to the difficulties associated with selecting a mode of performance.  However, upon reflection, a contradiction in this statement of principle emerges.  More specifically, the mode of performance which is least profitable to the plaintiff will not necessarily be the mode of performance least burdensome to the defendant.  Consider a simple situation in which a defendant has contracted to provide either 100 units or 200 units of a certain good.  The losses incurred by the defendant may be lower for selling 200 units than 100 units—making providing 200 units the least burdensome for the defendant, while the expected profits of the plaintiff may be increasing in the quantity supplied—meaning that the least profitable mode for the plaintiff will be the purchase of 100 units.  This is not far-fetched; it will occur often in situations where the defendant incurs a large fixed start-up cost of production (e.g. the purchase of plant and capital) which is partially offset by each unit sold.  The opposite may also be true; the defendant’s least burdensome mode of performance may be to supply the relevant good at the minimum level, whereas the plaintiff may realize the least profit at the maximum level of performance, such as where marginal cost to the defendant exceeds the contract price.  This potential for contradiction leads to the conclusion that in assessing damages it will frequently not be possible to adhere to Maule J.’s principle.  Only one of the two facets of the rule—either the mode of performance least burdensome to the defendant or least profitable to the plaintiff—can be unconditionally followed in all such cases.

Faced with this choice, some English courts have on occasion adopted the rule that damages should be assessed based on the second part of the rule—the mode which is least profitable to the plaintiff.  For example, in the 1861 case of Robinson v. Robinson
 it was held that:

Where a man is bound by covenants to do one of two things, and does neither, there in an action by the covenantee, the measure of damage is in general the loss arising by reason of the covenantor having failed to do that which is least, not that which is most, beneficial to the covenantee.

As illustrated below, American courts appear to have adopted an approach similar to the one adumbrated in Robinson v. Robinson.  However, this line of reasoning has never been the dominant line of authority in England.
Indeed, most English courts have focussed on the first facet of Maule J.’s rule in Cockburn v. Alexander.  For example, Scrutton, L.J., in Withers v. General Theatre Corp.,
 prefers the principle from Cockburn v. Alexander that damages should be assessed based on the method of performance least burdensome to the defendant.  In the judgment the court notes that “damages are assessed . . . on the basis that the defendant will perform the contract in the way most beneficial to himself and not in the way that is most beneficial to the plaintiff.”
  Similarly, the Court of Appeal, per Lord Denning, in The “Mihalis Angelos” reached an analogous result (albeit in the context of anticipatory breach).
  Upon closer examination, however, it appears Scrutton L.J. in Withers uncritically enunciated the applicable rule.  He appears to have conflated the method of performance least burdensome to the defendant with the minimum level of performance provided for under the contract.  This is apparent from the obiter statement explaining the reasoning underlying the judgment:

A. undertakes to sell to B. 800 to 1200 tons of a certain commodity; he does not supply B. with any commodity.  On what basis are the damages to be fixed? They are fixed in this way.  A. would perform his contract if he supplied 800 tons, and the damages must therefore be assessed on the basis that he has not supplied 800 tons, and not on the basis that he has not supplied 1200 tons, not on the basis that he has not supplied the average, 1000 tons, and not on the basis that he might reasonably be expected, whatever the contract was, to supply more than 800 tons.

Other English cases have employed the same rationale embodied in this obiter to assess damages based on the defendant’s minimum level of performance.  In another judgment rendered by Scrutton L.J., Abrahams v. Herbert Reiach, Ltd. (one that in fact preceded Withers v. General Theatre Corp.), it was held that “a defendant is not liable in damages for not doing that which he is not bound to do.”
 That is, damages are to be assessed based on the defendant’s minimum legal obligation in the contract.  This suggests that no inquiry into the least burdensome method of performance for the defendant or the least profitable method of performance for the plaintiff will necessarily take place.  An exemplification of this approach is the case of Re Thornett & Fehr,
 which concerned a contract to supply “200 tons 5 per cent more or less” of Australasian beef tallow.
  The court assessed damages in that case based on the minimum amount that would have satisfied the defendant’s obligations under the contract, i.e. 190 tons of beef tallow.
While Cockburn v. Alexander is frequently regarded as the seminal case on this topic, the 1966 judgment of the Court of Appeal in Lavarack v. Woods is often regarded as “the best known English case”
 and as the leading precedent.  The judgment in Lavarack v. Woods
 built upon Abrahams and accepted the principle noted above as the governing one.  Diplock, L.J. stated that “The law is concerned with legal obligations only … not with the expectations, however reasonable, of one contractor that the other will do something that he has assumed no legal obligation to do.”

Diplock L.J. in Lavarack equates the principle enunciated in Abraham with the rule laid out by Maule J. in Cockburn v. Alexander.  This is incorrect for at least two reasons.  First, the minimum level of performance will not necessarily coincide with either the least profitable method of performance for the plaintiff or the least burdensome method of performance for the defendant.  Second, the principle in Cockburn seems to necessitate an inquiry into how the contract would have been performed but-for the breach, whereas the rule in Abraham only requires the court to ascertain the defendant’s minimum legal obligation under the contract.
Although it may be relatively straightforward to determine the minimum legal obligation when the alternative obligations vary along the same dimension, such as duration in time of performance (e.g. a lease or employment contract) or quantity of a particular good (e.g. number of widgets, volume or weight of a commodity), the task becomes more difficult when the alternative obligations are qualitatively different (e.g. a promise to provide the promisor’s choice of a cruise to Alaska, the Caribbean, or the Mediterranean, with equal market values).
  The rule laid down in Halsbury’s Laws encounters a similar issue in equating the mode of performance yielding the plaintiff’s lowest recovery with the minimum performance of the defendant.

The persuasiveness of the claim that Lavarack is good law has been called into question by a more recent English decision.  The judgment in Paula Lee Ltd. v. Robert Zehil & Co. Ltd.
 appears to be the first to explicitly recognize the contradictions outlined above in the previous English jurisprudence.  In Paula Lee, Mustill J. (as he then was) attempted to reconcile the competing principles.  He eventually arrived at a conclusion which can be described as yet another way of ascertaining damages for breaches of alternative contracts.  Mustill J. implied a requirement of reasonableness in the determination of damages in situations where the defendant is under a duty to act reasonably.  To avoid the obvious tautology, the logic of Mustill J.’s approach might be applied more broadly to cases where there is no explicit obligation to act reasonably.  Rather than assessing damages based on the minimum obligation under the contract or with reliance upon an inquiry into how the contract would have been performed but-for the repudiation, “the court is to look at the range of reasonable methods [of performance], and select the one which is least unfavourable to the defendant.”
  The decision of the Queen’s Bench in Paula Lee has been followed by the Judicial Committee of the Privy Council in a 1995 New Zealand case, Lion Nathan Ltd. v. CC Bottlers Ltd.
  It is arguable therefore that Paula Lee ought now to be regarded the governing precedent rather than the decision of the Court of Appeal in Lavarack, despite Paula Lee having been decided by a lower court.
In Lion Nathan, the majority relied upon the reasoning of Mustill J. in Paula Lee in stating:

It is well settled that the Court will assume that the defendant would have performed those obligations in the way least onerous to himself.  If his duty was to act reasonably, it will be assumed that from various reasonable methods of performance he would have chosen the one least unfavourable to himself.

If it is probably safe to assume that the Privy Council’s ruling is indicative of how English courts will prospectively approach similar cases, and that Paula Lee can thus be regarded as the leading English case.  The reasonableness standard articulated therein, however, begs a question.  Why would the parties ever agree to an “unreasonable” mode of performance? Even if we assume that it is possible, would not the fact that the promisee contractually bound herself to accept any of the alternative modes of performance be enough to establish the reasonability thereof?  At this point, there is no clear answer in English law.  One possibility is that what appeared to be a potentially reasonable mode of performance ex ante to the promisor is no longer reasonable ex post.

The operating remedial approach to breaches of alternative contracts in English common law is troublesome.  As has been outlined, there have been four different principles which have been treated as equivalent in much of the English jurisprudence: (i) the method of performance least profitable to the plaintiff; (ii) the method of performance least burdensome to the defendant; (iii) the reasonable method of performance least burdensome to the defendant; and (iv) the minimum level of performance.  Moreover, the English courts for the most part appear to have uncritically equated these principles when, in fact, they need not produce the same result and will often incline in favor of differing damages awards.

2. United States

In sharp contrast with the English jurisprudence, the American jurisprudence is generally consistent from state to state since the early 1930s.  This consistency may perhaps be a consequence of the release of the first Restatement of Contracts, which directly addressed the issue.
  Perhaps strangely for those who might expect some long-run convergence in common law rules regardless of jurisdiction,
 however, the principle employed for determining damages for breaches of alternative contracts in the U.S. differs from the principle most commonly employed in English jurisprudence.

The vast majority of cases arising in the U.S. with respect to contracts with alternative modes of performance rely upon the principle enunciated in § 344 of the original Restatement of Contracts:

The damages for breach of an alternative contract are determined in accordance with that one of the alternatives that is chosen by the party having an election, or, in the case of breach without an election, in accordance with the alternative that will result in the smallest recovery.
  

The first part of § 344 indicates that where there is an alternative contract and the electing party has already exercised the right to choose, the contract is no longer properly conceived of as a contract with alternative modes of performance.  Thus, in circumstances where a mode of performance has already been selected, damages should be assessed based on the remaining method of performance.  While this principle has not arisen in the other cases we canvass, it is probably safe to say that this principle would most likely be received favorably in other common law jurisdictions.  Civilian jurisdictions employ a similar rule.

On the other hand, the American principle differs from the English approach where no election has yet been made (i.e., where the contract is still one with alternative modes of performance).  Here, damages are awarded based on the alternative that will result in the lowest recovery for the plaintiff.  American legal encyclopedias, such as American Jurisprudence 2d.,
 and contracts treatises, such as and Williston on Contracts,
 enunciate principles essentially equivalent to that of the § 344 of the Restatement.  In addition, courts in many cases have articulated similar rules.
 Perhaps the only modern American contract law treatise that differs on the nature of the applicable principle is Murray on Contracts, which states:

Where the promisor makes no choice at all, most courts hold her liable for damages measured by the value of the less burdensome of the alternatives on the footing that she would have probably chosen that alternative.

That is, Murray suggests that damages should be based upon the mode of performance least burdensome to the defendant which, as discussed above in the context of the English jurisprudence, differs from a rule which would minimize the plaintiff’s recovery.  This statement by Murray is consistent with the English case law, but out of step with the consensus view taken on the issue in the United States.
The “least recovery for the plaintiff” principle has a history long predating the Restatement.  The 1826 case of White v. Green
 concerned a promise by Green to pay White either $100 in paper money or $50 in silver by a certain date. In deciding upon the appropriate remedy for breach the court ruled that

As the payment of either sum would therefore have discharged the covenant, it results necessarily, that by the failure of White to make payment, Green cannot have been injured beyond the value of the lesser sum, and upon common law principles, cannot be entitled to recover damages exceeding that value.

Cases such as Dryfoos v. Uhl
 and W. J. Holliday & Co. v. Highland Iron & Steel Co.
 follow the same reasoning, and date from 1902 and 1909, respectively.

It is unclear why such a division exists between the English and American common law in the context of alternative contracts.  Recognition of these competing viewpoints is not found in any judgment or treatise.  It is probable that the historically uncritical analysis of this area of the law is to blame.  It has been conveniently assumed that the plaintiff’s minimum recovery equals the defendant’s minimum obligation equals the defendant’s least burdensome method of performance.  Although these measures are likely to be consistent many cases, systematic analysis shows that they do not necessarily yield the same results.

Another rule—which appears not to have been followed—has been laid down in a small number of American cases which hold that “if the promisor fails to make an election the promisee thereupon has the option” to choose.
 This rule appears to be wholly inconsistent with the compensation principle.
  It amounts to allowing the plaintiff to recover damages based on the most profitable mode of performance.  In discussing these cases, Williston erroneously states that these damages are based on the performance most onerous to the defendant, when the rule in fact actually favors the mode of performance generating the greatest value—in expected terms—for the plaintiff.  Broad support for such a rule is not found in other cases.  As noted by the Court in Walker v. Hayes, “The few cases which support such a rule have been criticized as lacking a sound basis … and are contrary to our well-established law that the parties’ intention controls.”
  

3. Other Common Law Jurisdictions
The jurisprudence of New Zealand and Australia appears to largely follow the English.  As noted above, the leading case from New Zealand, Lion Nathan Ltd. v. CC Bottlers Ltd. relies on the notions of minimum legal obligation as set out in Lavarack and reasonableness as set out in Paula Lee in order to determine damages for breaches of alternative contracts.

In the Australian case of Hosking v. Ipex Software Services Pty Ltd., the Supreme Court of Victoria relied upon the English authorities Abrahams and Paula Lee in setting out the law for the determination of damages for breaches of contracts with alternative modes of performance.
 To a lesser extent, the Court also makes reference to McHugh J.A.’s judgment in Biotechnology Australia Pty Ltd v Pace,
 which held:

Where the contingency is dependent upon the way in which the party in breach of the contract would perform the contract, the settled rule is that damages are assessed on the basis that the wrongdoer would have performed the contract in the way most favourable to himself.

What is apparent once again from this passage is the uncritical approach that courts have undertaken with regards to the enunciation of the governing principle.
The High Court of Australia, in The Commonwealth v. Amann Aviation Pty. Ltd., 
 also accepted the “firmly established rule that in an action for breach of contract, a defendant is not liable in damages for not doing that which he or she has not promised to do.”
 This is consistent with the principle first laid down in Abrahams and subsequently employed in Lavarack.

Until recently there was no definitive Canadian decision on the topic.  In his treatise dealing with damages in Canadian contract law, Professsor S.M. Waddams relies upon English precedents in describing the law of damages with regards to contracts with optional performance.
 Two appellate court cases, Park v. Parsons Brown & Co.
 and Aldo Ippolito & Co. v. Canada Packers Inc.
 both arising in the context of employment contracts, held that employers are only liable for damages assessed based on the minimum termination notice required by the contract.

The 2004 Supreme Court of Canada decision in Hamilton v. Open Window Bakery
 is the leading Canadian authority.  Unfortunately, however, the decision of the Court encounters the same complications as the English jurisprudence.  Arbour J. for the Court adopted the principles set out in Cockburn and Withers, accepting the rule that damages should be based on the mode of performance least burdensome to the defendant and least profitable to the plaintiff (which, as noted above, is problematic itself).  Additionally, the Court noted that, “The assessment of damages required only a determination of the minimum performance the plaintiff was entitled to under the contract, i.e. the performance which was least burdensome for the defendant.”

The Court states that the minimum performance is the performance least burdensome to the defendant.  On the facts in the case before the Court, this was almost certainly correct.  The case involved a 36 month distributorship agreement that could be terminated after the 18th month on three months notice whereby Hamilton, the appellant, would be the exclusive agent for the sale and marketing of Open Window Bakery’s goods in Japan.  Open Window Bakery repudiated the contract on the mistaken belief that Hamilton had acted in a manner detrimental to the well-being of Open Window Bakery by deliberately falsifying ingredient lists in order to satisfy Japanese import laws.  As a result, it can be assumed that a continuing relationship would cause further harm to the company’s reputation and profits and, therefore, that the minimum performance was in the respondent’s best interests.  The judgment noted that “the method of performance that is most advantageous or least costly for the defendant may not always be clear at the outset from the contract’s terms.”
  Arbour J. continued, explaining that an inquiry into the positions of the parties had the contract been performed will sometimes be necessary.  However, the broad, unqualified statement by the Court makes it appear as if the minimum performance will always be that which is least burdensome to the defendant.  This is not necessarily the case.
Following the Supreme Court’s ruling in Hamilton, lower courts in Canada have, perhaps understandably, misapplied the rule set out in Hamilton.  For example, in 869163 Ontario Ltd. v. Torrey Springs II Associates Ltd. Partnership, 
 the trial judge accepted the argument that “where a defendant has breached a contract, the plaintiff is entitled by way of damages to no more than the minimum performance that the defendant is obligated to provide, that is, to the due performance that is least burdensome to the defendant.”
  A similar result was reached in Kagal v. Tessler.

B.   Civil Law Jurisdictions

The general remedy available for breach of contract in civilian jurisdictions is that the promisor is entitled to claim specific performance of the promise from the promisee.  In Germany, this principle is most clearly expressed in subsection 241(1) of the Civil Code (Bürgerliches Gesetzbuch or BGB) which states: “By virtue of the obligation the obligee is entitled to demand performance from the obligor.”
  Section 249 is of the same effect in stating that a person who is obliged to make compensation “shall restore the situation which would have existed if the circumstances rendering him liable to make compensation had not occurred.”
  This is known as restitution in kind or Naturalherstellung.  Compensation in money (Ersatz in Geld) “takes the place of Naturalherstellung only in cases where it is either impossible or insufficient to compensate the creditor, or where restitution would require unreasonable efforts or expense.”
  In practice, however, buyers resort to claims for specific performance relatively rarely.
  A claim for specific performance may, of course, be the only option when substitute performance is difficult to acquire (i.e. in “thin” markets).  However, the situation changes when the performance in question can be obtained relatively easily elsewhere (i.e. in “thicker” markets).  In these situations the buyer will “prefer to give the defaulting seller a reasonable period of time within which to perform his obligation.”
  If no performance has taken place by the expiration of that period the buyer may demand compensation for non-performance or unilaterally rescind the contract.

The precise application of these principles to contracts with alternative modes of performance must be undertaken with an eye to the sections of the BGB which address alternative obligations.  First, similar to § 344 of the original Restatement, if the party with the power to choose the mode of performance has made an election prior to the breach, then that mode of performance is the only one which can be claimed by the promisee (section 263 of the BGB).  Damages or an order for performance would be based upon the elected mode.  Secondly, section 264(1) BGB states:

If the debtor [promisor] entitled to choose does not make the choice before the initiation of compulsory execution, the creditor [promisee] may, at his choice, levy execution for either the one or the other of the acts of performance; the debtor may nevertheless relieve himself from his obligation, so long as the creditor has not received the chosen performance wholly or in part, by doing any one of the other acts of performance.

This essentially amounts to basing recovery on the method of performance least burdensome to the defendant (the debtor) since the defendant can be relieved of the performance obligation by performing any alternative of their choosing.  However, if the contract is one which can be performed by anyone skilled in the trade (vertretbar), the court “can authorise the creditor to have the act performed by another at the debtor’s expense.”
  This would result in the contract being performed in the manner most profitable to the plaintiff (creditor) provided that the debtor does not undertake performance prior to the creditor receiving the substituted performance wholly or in part.  Lastly, if the choice rests with the creditor who is in default, the debtor may demand that the creditor make an election within a fixed reasonable period of time or else the right to choose passes to the debtor (subsection 264(2) of the BGB).
  These rules have the effect, depending upon one’s perspective, of rewarding or penalizing delayed performance on the part of the promisor.
Generally speaking, upon non-performance of an obligation in French law, a judgment for exécution en nature (specific performance):
will be given in respect of all obligations except those positive obligations which require personal performance and those negative obligations the enforcement of which would result in such an interference with personal liberty as would be offensive to current morality.

Specific rules for alternative obligations in the French Civil Code are found in Articles 1189-1196.  Unless expressly granted to the creditor, the election rests with the debtor (Article 1190).  As a result, it appears that orders for specific performance will be undertaken in the mode of the debtor’s choosing.  In the case of two alternatives, where the debtor has the power of election, if one of the alternatives becomes impossible to perform, the obligation becomes singular (Article 1193).  This remains the case even in situations where the debtor is at fault for one of the alternatives no longer being able to be performed.  In situations where the party without the power to choose is responsible for the destruction of one of the alternatives, the obligation remains in the alternative and the party with the election can demand the mode of performance which remains or damages for that which has perished (Article 1194).  The German Civil Code contains a similar provision (section 265 of the BGB).  
The Civil Code of Quebec largely parallels the French Civil Code with respect to alternative obligations in Articles 1545-1551.  Additionally, specific performance is the general remedy for breach.  Similarly, in Articles 1808-1814 the Civil Code of Louisiana emulates the French Civil Code provisions concerning alternative obligations.
An inconsistency arises in the French and Quebec laws, as well as the German law, concerning the availability of substitute performance when the debtor breaches.  If an alternative obligation is specifically enforced by the creditor the debtor will perform that obligation in the manner most beneficial to him or herself.  However, civil law jurisdictions will often allow for a third party to perform the contract at the debtor’s expense when the debtor is in default.  This essentially transfers the right of election to the creditor and results in the obligation being performed in the manner most profitable to the creditor.  Thus, the outcome of these two situations will often be different where there are alternative modes of performance.  This clearly gives an incentive to the defaulting promisor to perform where the mode of performance likely to be most preferred by the promisee is significantly more costly than another mode of performance available to the promisor.

II. An Efficient Damages Rule for Alternative Contracts
Returning to the example outlined in the introduction, suppose that a contract between two parties, A and B, provides for three alternative modes of performance.  More specifically, pursuant to the contract A promises to perform one of X, Y or Z in return for some quantum of pre-specified consideration from B.
 The choice of performing X, Y or Z is entirely at the election of A.  In deciding how to perform the contract, A would normally determine which of the modes of performance is privately optimal (i.e. provides the greatest net private benefits) and then select and perform that mode of performance.  Suppose, however, that A decides not to perform the contract, perhaps because the cost of performance of each of X, Y or Z would lead to net losses, or for some other reason (e.g. as in Hamilton v. Open Window Bakery, a mistaken belief that the other party has acted in bad faith or has otherwise already breached the contract).
Assume that ax, ay and az, represent the net private benefits for A associated with the performance of X, Y or Z, respectively.  Suppose that b1, b2, and b3 represent the net private benefits for B from X, Y or Z.  For the sake of convenience of notation and expression, assume an ordinal ranking such that ax > ay > az, and b1 > b2 > b3.  Additionally, make the weak assumption that the net private benefits to A of performing the contract are imperfectly correlated with the net private benefits to B.

A is not myopic.  Therefore, A realizes that the decision between performing X (which by assumption is the most beneficial alternative for A) and breaching the contract (and paying the associated damages) will turn on the relationship between ax and the damages payable to B in the event of breach.  The damages payable to B in the case of breach will, in turn, depend on the prevailing damages rule.  The net private benefits associated with each mode of performance are assumed to be known to both A and B at the time of performance (though not at the time of contract formation, on the basis that this valuation is contingent on future events and perhaps changes in preferences of the parties).  In most cases ax will be positive and A will perform X, which will maximize A’s net private benefits from the agreement.  In some cases, however, ax will be negative, and the agreement will be one leading to losses for A, all else the same.  In these cases, the decision to perform or breach will turn on a comparison between what A’s liability will be in the event of breach under the applicable damages rule and the losses A would suffer by performing.

Assume that there are transactions costs and some market imperfections such that Coasean bargaining to an efficient outcome ex post will not be practicable in most circumstances.  In the absence of Coasean bargaining, efficiency requires that the parties have appropriate incentives to not opportunistically breach the contract.

The following table sets out the possible interactions between A’s payoffs and B’s payoffs.  Assume there are no third party effects and, therefore, that the social welfare consequences are fully captured by A’s and B’s net private benefits (or costs).
	Mode of

Performance    
	A’s Net Benefit (Cost) 

( ax >  ay >  az)
	B’s Net Benefit (Cost)
( b1 >  b2 >  b3)

Six Possible Orderings

	
	
	1
	2
	3
	4
	5
	6

	X
	ax
	b1
	b1
	b2
	b2
	b3
	b3

	Y
	ay
	b2
	b3
	b1
	b3
	b1
	b2

	Z
	az
	b3
	b2
	b3
	b1
	b2
	b1


In the absence of any remedy (or, equivalently, a remedial rule with a default of no damages being payable for breach), A will have an incentive to breach wherever ax, the value of X, the most valuable alternative, is less than 0.  Clearly, such a default rule would result in incentives to opportunistically breach, which will be inefficient whenever the total net private benefits of the contract are positive (i.e. ax plus B’s net benefit of X is greater than 0).
Now consider these three candidate rules which might be applied to determine the damages to which B is entitled:

I. the mode of performance the defendant would select if compelled to perform (i.e. the mode of performance which if actually performed would be least burdensome to the defendant);
II. the mode of performance A would claim is least burdensome if entirely free to do so / the mode of performance least beneficial to the plaintiff; and
III. the mode of performance representing the minimal level of performance (only applicable where X, Y and Z vary quantitatively).
Candidate Rule I: If A is specifically compelled to perform, A will prefer to perform X since, by assumption, ax > ay > az.  What does mandating X as the mode of performance for determining the damages to which B is entitled do for A’s incentives regarding opportunistic breach?  It means that A will breach when A would prefer to pay damages of b1, b2 or b3 (as the case may be) to B rather than incur ax (which is by assumption negative) associated with performance of A’s least undesirable alternative.  From the perspective of efficiency and a desire to deter opportunistic breach this is attractive.  In addition, since a variation in the net benefits A would realize with respect to each of the alternative modes of performance is precisely the risk that B agreed to bear in entering the alternative contract with A, B cannot mount a serious objection to this rule.  Similarly, the variance in the damages that A must pay in having to compensate B for A’s repudiation of the contract is based on B’s value of what is actually A’s least burdensome mode of performance, which is precisely the risk that promisors assume generally.
Candidate Rule II: If A is free to claim that A would have favored performance of X, Y or Z, without having to substantiate the claim, then A will have an incentive to claim that the mode of performance which is least beneficial to the plaintiff would have been selected, since this will minimize the plaintiff’s recovery.  More specifically, A will argue that the mode of performance in which B will expect net private benefits of b3 (which is lower than both b1 and b2) would have been selected.  This suggests that A will breach the contract whenever the losses associated with performing X are greater than b3.  If selected as a default, Rule II will systematically undercompensate promisees resulting in inefficient opportunistic breaches on the part of promisors.

Candidate Rule III: If the mode of performance which represents the minimal performance obligation varies quantitatively, then the choice in terms of default rule no longer turns on a comparison of ax and b1, b2, or b3 (as the case may be in the context of Rule I), or between ax and b3, as it does for Rule II.  Instead, which of X, Y or Z is settled upon as the mode of performance for determining damages would entirely depend on the nature of the alternative promises made by A.  In cases where the net private benefits to A are decreasing in the level of performance, X will be the mode assumed by the court to have been selected by A, which arbitrarily happens to coincide with the result which would obtain under Rule I.  However, there is no particularly good reason to assume that A’s net private benefits will be decreasing in the level of performance.  There will be some situations in which some level of performance in excess of the quantitative minimum will be most advantageous to A (and hence be represented as alternative X).  In these circumstances, an election in favor of a mode of performance which is less than optimal will be arbitrarily imputed to A.  As such, on occasion A will be forced to decide whether to incur losses of ay or az or to pay b1, b2 or b3.  Using as a default rule the minimal level of performance will generate erratic results and will in general only coincide with the efficient outcome when A’s net private benefits are decreasing in the level of performance.
Thus, of the three candidate rules, it is only the first which eliminates the incentives for A to inefficiently opportunistically breach the contract.  Curiously, despite its efficiency features, Rule I is not the prevailing rule in England, the U.S., Australia, New Zealand or Canada; nor is it the prevailing remedial rule in any of the civilian jurisdictions, since the civilian jurisdictions provide for a right to specific performance.  Nevertheless, the civilian jurisdictions probably most closely approach Rule I in actual practice, because parties in B’s position can usually insist on A actually performing the contract, which would yield the efficient result in many cases, but as is well-known from the liability versus property rule debate also raises problems relating to impeding efficient ex post bargaining.

Part III analyzes the robustness of the efficiency of the first candidate rule in the presence of informational asymmetries, strategic behavior, and the challenges of fact-finding in the adjudication process in an attempt to determine whether there are sound reasons that none of the jurisdictions considered above has adopted it as the damages rule for contracts with alternative modes of performance.  In other words, Part III takes up the question: is there a way to explain the observed rules as a second-best response to considerations not yet analyzed?
III. Other Considerations: A Question of the Second Best?

No Anglo-American jurisdiction has adopted the rule suggested as the most efficient by the analysis above: that the mode of performance used to determine damages should be the one that the defendant, A, would actually have selected had she been compelled to perform.  In this Part, several potential reasons for the divergence in the observed legal rules are explored.

If the common law tends to evolve in an efficient direction, as claimed by a number of law and economics scholars,
 though contested by others,
 it seems either that the issue of remedies in the context of contracts with alternative modes of performance is a particularly slowly evolving legal issue, that there are efficiencies relating to the rule selected that are not captured by the analysis above, or that the efficiency properties of the competing rules are not dramatic.  More specifically, one might reasonably claim that the inefficiencies associated with the adoption of an inefficient alternative rule are offset by corresponding advantages in adjudication in terms of the reduction of error costs in adjudication (i.e. the probability that a court will not reached the objectively merited result) and the direct costs of litigation and settlement (e.g. costs of legal representation, costs of the court system, etc).
  Among these other advantages might be the value of having a certain and predictable rule (increasing settlement), reduced judicial error in applying one rule rather than the most efficient rule, and reduced incentive to mislead the court by making spurious claims regarding one’s preference as to the mode of performance the defendant would have preferred.

This possibility raises the age-old debate regarding rules versus standards.
  The criterion used to evaluate the competing rules in Part II was that of efficiency.  However, if the various rules differ significantly in their administrability, then it may be perfectly rational for the courts to adopt a rule that is certain albeit arbitrary.  According to Posner, “The costs to the legal system imposed by the uncertainty of decision according to a standard may exceed the benefits of a formally more efficient criterion of liability.”
  This is potentially the most compelling argument against the rule which would mandate as the basis for assessing damages the mode of performance that would actually have been selected by A if performance had been compelled.


One way to make sense of the slow evolution of the common law to the most efficient rule identified in Part II, therefore, is to conclude that the efficiency properties of the preferred rule are only part of the story.  Indeed, one might plausibly claim that the U.S. rule awarding plaintiffs damages on the basis of the mode of performance yielding the lowest recovery is the most efficient when viewed more broadly because it will reduce litigation, all else the same, since recoveries by plaintiffs will tend to be lower.  In addition, it could be argued that the inefficiencies the American rule generates will not on average be large, since in many cases the cost of performance to the promisor will be correlated strongly with the value of performance to the promisee.  This is an empirical question, however, with the strongest support perhaps being the fact that the American rule has proven to be so persistent, as contrasted with the approach of other common law countries, who have not converged on a stable rule.
IV. Conclusion

How should the courts assess damages in cases involving the breach of contracts with alternative modes of performance?  As Part I demonstrated, outside the United States, the common law continues to experience uncharacteristic difficulty in articulating consistent principles governing remedies in the case of breach of alternative contracts.  Within the United States the predominant rule is that the mode of performance is selected which would result in the lowest recovery for the plaintiff.  The analysis of Part II demonstrated that this American rule works to systematically disadvantage promisees and is inconsistent with the compensation principle, which is, of course, the conventional remedial approach of Anglo-American contract law.  

Nevertheless, as explored in Part III of the article, there may be reasons explaining the persistence of the American rule and the as yet unsettled rule in other common law jurisdictions.  One is that the American rule is prima facie inefficient, but economizes well on the transaction costs associated with litigation.  A competing explanation is that §344 of the Restatement essentially compelled American courts to accept an inefficient rule and for reasons similar to those supporting the persistence of statutory law, the rule has persisted in spite of its inefficiency.  Perhaps there is some truth to each of these accounts.  The difficulty is that there is no straightforward way to assess the strength of the competing justifications.
In light of this uncertainty, the main contributions of this article are twofold.  The first is the demonstration that the law regarding remedies in alternative contracts is significantly more difficult than courts have traditionally recognized.  The second is the analysis of Part II, which not only provides a framework for thinking about the problem, but also suggests a previously unknown solution which will (it is ambitiously hoped) be a catalyst for clearer thinking about remedies in alternative contracts by common law courts.
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